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ABSTRACT
Explaining the origins dégislation that modifiegeompensation for personal injury or death

from accident in Australia is importan€Compensatia legislation has existed for many

years, is present in all jurisdictions, benefits thousands of Australians and has significant
economic and social costs. Yeletailed explanationsof origins are few and there are

multiple criticisms It is important gi@Sy (GKS&aS ONROGAOAAYatolyR &C
understandwhy governments tookhe reform approachesthat they did In particular,

further insights on why particular injuries were singled out for compensation and why
disparities exist among Australi@tates are valuable. To this end, tHiesis examinethe

contribution that policy transferas defined by Dolowitz and Marsh (1996, 2000adeto
compensationlegislation. The thesis asks: what was the contribution of policy transfer

during the evolutio of statutory injury compensation in Australia?.

The thesis relies upon an analysis of four case studiegldress its questioas here are

literally thousands of examples ebmpensationlegislationin Australia.The studies have

been designed specifily to address the resedncquestion The firstcaseexamines the

O2y UNROGdziA2Y OGKI GO LREtAOCE GNIXyaFSN YFERS (2
2Nl SNEQ O2YLISyaldagazy tS3aratlraArzy SylFOGSR ¥
the contribution that policy transfer made to statutory criminal injuries compensation
enacted from 1967 t80 June2014 The third case examines the contribution that policy
transfer made to legislation designed to derate damagedor personal injury or death

from motor accident enacted from 1935 t80 June2014. The fourth case examines
government deliberations about nfault motor accident compensatiothat took place
between1973and 1989.

This thesigevealsthat policy transfermade a substantial contribution to éevolution of

statutory injurycompensationn Australia.Transfer from the United KingdoifuK)and New
Zealand(NZ)inspired the forms of statutory compensatidhat this thesisexaminedand

interstate transfer became dominant sibsequently.Initially, gpovernments copiedpolicy
characteristicsdhut as their experience grewnd ties with the WK declined, governments

drew inspiration from2 (0 K SNJ 2 dzNRA & R A énly o2 smill@ed fcdnpensatioh G A 2 y

characteristics Altruistic considerationsvere an importart factor that facilitated policy

Vi



transfer when governments first legislatdalt financial considerations andttempts to
moderate compensation expenditure became more significant subsequeltily.research
revealed thatgovernmentsfrequently underestimaied behavioural impacts of statutory
injury compensatiorreform. Negative lessonwere also prominent as governments learned
what to avoid and drew fronthe poor experience of statutory injury compensation in other
jurisdictions The research demonstratechat future policy makersvould be advised to
adopt a wider lens towardghe potential sourcesfor policy transfer. Policy makeese also
recommendedto better interrogate the potential financial implications and behavioural

impacts 4 statutory injury conpensation

Vil



DECLARATION

This thesis contains no material which has been accepted for the award of any other degree
or diploma in any university or other institution. To the best of my knowledge, this thesis
contains no material previously published oritten by another person, except where due
reference is made in the text of the thesis.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXO

Conan Arthur Brownbill August2015

viii



ACKNOWLEDGEMENTS

The supervisorsf this thesis were:

- ProfessorGraeme Hodge,Centre for Commercial Law andRegulatory Studies,
Faculty of Law, Monash University;

- ProfessorAlex Collie, ChidExecutiveOfficer, Institute of Safety, Compensation and
Recovery Research; and

- Dr Eric Windholz, Lecturer and Associate, Cefar€€ommercial Law andegulatory

Studies, Faculty of Law, Monash University

| warmly thank my supervisorgor their supportand preparedness to review and comment
upondraft thesiscontents Dr Windholzin particularpbecame a supervisor less than aye
before thesis submissionand was perennially forthcoming in his willingness to provide

feedbackand guidancavhich wasgreatlyappreciated

Resourcesandor advicewere alsogratefully received fronDr Genevieve GranAssociate
Professor Normann Wileb,research librarians in the Monash University Law Library; staff
in the Monash University Document Delivery service; officers in the South Australian
Western Australiarand Australian Capital Territo(ACT archival services; staiif the State
librariesof all jurisdictionsand in the Northern Territory(NT)and ACTlibraries;staff in the
Department of Health and Human Services (Tas) libsaff in the Australian Bureau of
Statistics; stafin the NT Crime Victims Services Uanitd parliamentarylibrarians andor

officers inthe Western Australia, Queensland and Tasmaniparliaments

This research was funded ltlge Transport Accident Commissi@md WorkSafe Victoria

through the Institute for Safety, Compensation and Recovery Research.



CHAPTER 1
INTRODUCTION

1.1 Background

[ SIA&t L GA2Y Y2RAFTE@AY3I O2YLISyal GAZHas FlBrgd LIS NBE
history in AustraliaThe New South Wales (NSW) colonial government enacted the first
example in 1847and there have been laws passinevery Australiafjurisdiction in almost

every decadeand increasingly in every yeasince. Commonly, égislation modifies the
amount ofcourt-ordereddamagedhat individualsmay recoveraswas the casén the Fatal
Accidents Compensation Act 188NSW). Alternatively,or in addition,legislation prescribes
amounts of compensationand non-monetary assistancefor accident victimsWz2 NJ S N& Q
compensatioriegislation criminal injuries compensatiolegislationand State and Territory

laws that prescrite no-fault motor accidentcompensationare examples This thesis
collectively describetegislation that modifies damagédsr personal injury or death from

accidentand legislation that prescribes compensatiasWa (i I G dzi 2 NBE Ay 2dzNE O2

The digibility conditions, benefit structures and reporting obligationgor statutory injury
compensation in Australia are disparags motor accident compensatioriegislation
demonstrates In Victoria, Tasmania anthe NT most motor accident victims, with the
exception of groups such as those injured during the commission of @,cnray recover

no-fault motor accident compensatioh However depending on the jurisdictiory 2 (i 2 N&A & (i & Q
rights to also recover cowdrdered damages differNT victims may not recove any
damagedor their injuryasthey rely exclusively upon Aault motor accident compensation

(what this thesis label$gure no-fault motor accident compensatidp Victoria retains

limited damagesentitiements for motor accident victims that satisfy a impairment

NBIlj dZA NBEYSy i |y Rk 2 NwHatithis $hesis labieB S I9IR A iUl Mofo® &ZNE Q ¢

'Y OOARSY(GQ A& RSTAYSRNBYISiHKAA SIBK & DOHANNS yI0SQa deRR Sy 3 4y
Wy | dzNISkePefer Gabeati@ah's Accidents, Compensation and the (@ambridge University Press,

8th ed, 2013X.

% Fatal Accidents Compensation Act 184BW)

% Wo-fault motor accident compensatiéd A & RS T A Y S Rgistatéd compensatidfokKferional | &

injury or death from motor accidenK I &t R2S& y20 NBIdzZANBE LINR2F 2F yS3tAaas,
eligibility condition. Proving fatasthe proximate cause diarm isa necessary condition to recoveourt-

ordereddamagedor personal injury or death from accident

* SeeMotor Accidents (Compensation) Act 19R)pts 25; Motor Accidents (Liabilities and Compensation)

Act 1973(Tas)t IV; Transport Acident Act 1986Vic)pt 3.

1



accident compensatiad®® Most Tasmania motor accident victimghat prove third party
fault as the cause of their injursnay recover both ndault motor accident compensation
and damages(what this thesis labelsP O 2 Y LINE K S-ghanbi@u@ motdR Beeident

compensatiof®

The Victoria, Tasmania and NTapproachescontrast to the position in other Australian
jurisdictions.In NSW, South AustraliaABand the ACTictims rely uporan approach that

this thesis labelsVf A Y A ib® RofaliltRrietor accident compensati@ Thiscomprises

no-fault motor accidentcompensatiorfor specift 3 NB dzLJa adzOK | a (K2a$S ¢.
Ay 2 dathild SiétiioNJ GA OG A Ya 2F  UYRerhdinvdadtirBsamiusiprowe DikdR Sy i Q
party fault as the cause of their injury to recoveompensation. In Queenslandand

Western Australia (WA) governments hd not introduced no-fault motor accident
compensationfor any goup from 1 July 2014As such, rator accidentvictimsin those
Statesmust provefault as the cause of their injurip recover compensationwhat this

thesis labelsW ¥ FodzfalS R O 2 Y LIEhgré havel BegnQdbmitments to reform,
however! Table 1.1(next page)lists the five approacles towards motor accident

compensationn Australiathat existedat 1 July2014

° Transport Accident Act 198W®ic)s 93.

® Motor Accidents (Bbilities and Compensation) Act 197&as)s 22.

" In the 201516 State Budget, the WA Barnett government committed to introducdamtt motor accident

compensation for catastrophically injured motor accident victims from 1 July 2016: see Colin Baehett,

a2Nliz2y YR aAl1$S bl KI yI& Prétéctizdland Suppbréng OutzBomhSuiigiyiA fom p

AdoptNeCt dzf G / I GF AGNRBLIKAO Ly2dz2NE / 20SND 6aSRAIF wStShkasS:
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett& Statld

=946%: The former Queensland Newman Libdyal G A 2y I £ I2FSNYYSyd NBAGSNF G§SR
workto determirS (G KS ¥ S| & A 0 A fadltiifetihe @ andIBLPSM f&r Eayadrophigally injured

motor accident victims on 12 May 2014: Letter from Tim Nicholls, Queensland Treasurer and Minister for

Trade to General Manager, Social Policy Division, Tresding 12 May 2014

<http://www.trea sury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/Natio
nal%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Go
vernment.ashx 1. However, the government made no further public announcemefare 30 June 2014 and

lost office on 31 January 2015. Queensland Labor did not mentidauibmotor accident compensation in

the 2014 State Policy Platform and has made no further announcement.

2


http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=9469
http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=9469
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx

Table 1.1Motor AccidentCompensation in Australia

Approach Jurisdiction
1. Pure nefault compensation NT
2. Modified nofault compensation Vidoria
3. Comprehensive addn nofault compensation Tasmania
4. Limitedadd-on no-fault compensation NSW, SA, ACT
5. Faultbased compensation QueenslandWA

[Source Original]

Thesignificant disparities igovernment approache®wards statutory injuy compensation

beg the question- how have they ariser? Legalauthors contend that government
approachesstem fromwhat Barke et al describd asWii KS 2 LISNI A2y 2F LI
NI 6§KSNJ GKIFY WEyeée LINAYOALX SR | BLPugatmafof (2 L
instance acknowledged culture, history, path dependencies, patterns of accidents and
political arrangements as factors theetermined government approachg&sAtiyah argued

that a rise in litigation involving workplace injuprecipitated wof SNE Q O2 YLISY & |
legislationand mandatory third party insurance legislation stemmed from an increased

take-up of liability insurancé® OQ/ 2 yy St £  dontdRdthat:leyiElti/8 festrictions
uponcourt-ordereddamagedor personal injury or deatfrom accidentstdtutory damages
restrictionQréspondedii 2 wWO2adGt e 2N dy I G AfFo6tS AyadzNI yC

These explanations arevide rangingand no legal authoto date hasfocusedupon specific
explanations for statutory injury compensationor elaborated the influence of the
abovementioned factors. Indeed, the legal disciplinehas attracted criticism for treating

Wt 8SIAatlF A2y S | yR SaLISOAL tXiddthdughSutsidaizR e 2 F
preserve of lawas a disciplind? Referencing legacademics ad those in the profession

alike, Dietrichhas written(i K1 G Y I y &2 ly @& S N> pt#l Justidel Qurdnio® & O

8Kit Barker et alThe Law of Torts in Austral{@xord University Press,"5ed, 2012) 27.

® Stephen D Sigman, 'Compensation for Accidental Personal Injury: What Nations Might Learn from Each
Other' (201011) 38Pepperdine Law Reviea®7, 603.

Ypsg Atiyah, 'Personal Injuries in the Twelinst Century: Thinking the Unthinkable' in Peter Birks (ed),
Wrongs and Remedies in the Twefiyst CenturyClarendon Press, 19986)5.

llJe1‘frey O'Connell and David Partlett, 'An America's Cup for TastrRefAustralia and America Compared'
(1988) 21University of Michigan Journal of Law Refct4B, 448.

2TT Arvind and Jenny Steele, 'Bringing Statute (Back) onto the Radar: Implications' in TT Arvind and Jenny
Steele (eds)Tort Law and the Legislature: Common Law, Statute and the Dynamics of Legal Gtahge
Publshing, 2013451, 454.

'3 Joachim Dietrich, ‘Teaching Torts in the Age of Statutes and Globalisation' (200dr}sl Baw Journdi41,

141.



RSAONAOGSR | LISNOSLIAZ2Y |Y2y3 | awd8NBgal2 ¥ S
| dzii Ka@pidach meas that those interesed in explaining government approaches to

statutory injury compensationmust engage in learning across disciplinddowever
explanationdrom other disciplinesare similarly limitedWriting in the context of his theor

on the Australiarwelfare statefor example Castlessuggestedhat g 2 NJ] SNBE Q O2 YLISY &
was the result of a2 6 @ A Tidzthe f&lerdlhpproach tosocialprotection that relied

upon a minimum wage, full employment and trade protectiGiCastles gplainedthat:

all workers might be pneented from earning their livings and supporting their
dependents by industrial accidents and by disabilities, and so Australia kept up with

GKS 9dzNRBLISIYy LI OS 2F 62N]I SNEQ O2YLISyal (A2

2 KAfald Of SI NI & NBf SgI Iggislatan,zhis il dars N QD ACR2dYal ISF/ T4l
does notexplain the rationale foother examples oftatutory injury compensationsuch as

no-fault motor accident compensation and statutory criminal injuries compensation
Similarly althoughthe evolution and developm of public policies that underligegislation

has been anajor focus of public policy disciplinethere has beefittle examination ofthe

evolution of statutory injury compensationThe implicationis that when Mendelsohn
asseredthat early Australia 2 N SNBQ O2VYLISyal GAz2y € S3Rat ! GA:
andPurse wote i K i 62 NJ SNBQ O2YLSyalidrzy €1 4% 6SNB
these were some of thefew firm explanationsfor the origins of statutory injury

compensation

1.2 Palicy transfer
Policy transferin the broad sense of public policies spreading from qmsdiction to
another, has attracted considerableacademicattention from multiple disciplines.Writing

from a comparative law perspectifer example authorshave evised terms such digal

4 Justice W M C Gummow, 'Statutes: The Sir Maurice Byers Annual Address' (2805ir&igan Bar Review

121, 125.

*Francis Castles, 'Welfare and Equality in Capitalist Societies: How and Why Australia was Different' in Richard
Kennedy (ed)Australian Welfare: Historical Sociolo@yacmillan, 1989)56, 66.

'®Francis G Castles, 'The Wage Earners' Welfare State Revisited: Refurbishing the Established Model of
Australian Social Protection, 19893' (1994) 2%ustralian Journal dbocial Issuek20, 124.

" Ronald MendelsohriThe Condition of the People: Social Welfare in Australia 19905 (George, Allen &

Unwin, 1979)218.

'8 Kevin Purse, 'The Evolution of Workers' Compensation Policy in Australia’ (20883l Sociology Review

8, 9.



transfelds Wt S| € PNHeyah trahskIy 8 AW BA | £ Z2AINNR § VY S30 f
i NI vy & f¥0hefagthoir@isted that mosegalOK I y3S& Ay Y2aild a&aidsSvya
2F 02 NNaRdiAKYST W R A T T dadaktragferec@ritatteéntiors®™ From a public

policy perspectiveauthors have deviseterms & dzOK 21 4 O®LI0 | y R pdity32 y A y 3
convergence, policy diffusior”® imitation,® policy learning® social learning:
lessondrawing? YR L2t A OBa Wl ¥a8x06 Al & S$3an d0M8Brahani | G A 2y
Shipan and Voldemdentified 104 terms that public policy authotsedrelied uponto explain

gK& YR K2g 2yS 3I20SNYYSy i Qaothergd xhé Sushord\ v F £ dzS
disclosed that btween 1958and 2000, nearly 800 articlesere published in political

science journals on the topic. Little wonder{ 12y S éNA(GSa GKIFG GKS ¥F7
O2y ¥t AOlGAYy3 2FNH2Y FyR &2YLISGAy3 02y O0SLIidz €

YSeeDavith St {1 Sy W/ 2YLI NI GAAGE | YR RodericiMuidy(eas),f AG&Q Ay t )
Comparative Legal Studies: Traditions and Transi{iambridge University Press, 2003) 4857.

See Alan Watsor,egal Transplants: An Approach to Comparative (Lawiversity of Georgia Pres$“2d,

1993).

“See Esi®riciE W[ I ¢ | & ¢ NI ylatedeatohaliah®GoparativeiLaw Guarte?i@s.

2188 DFYGKSNI ¢Sdzoy SNE W[ S3Ff LNNAGIY(GaY D22R CFAGK Ay
5A @S NHSy O SNMoerndandRéeedl. ¢ m

% SeeMaximo Langer, 'From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and

the Americanization Thesis in Criminal Procedure' (2004)asard International Law Journa| 32.

**Watson, above n 20, 95.

#1883y S§33 2AttALY ¢HAYAYIAS W5ATTdmErdaboflegPlurplisngand |/ NX G A
Unofficial Lasm T 2 At E ALY ¢ ogAYAYy IS W{2O0Al f JourGehablhad&hd Sogidly 5 A T F dza A
203.

% SeeG John Ikenberry, 'The Inteational Spread of Privatization Policies: Inducements, Learning, and 'Policy
Bandwagoning" in Ezra N Suleiman and John Waterbury (#usPolitical Economy of Public Sector Reform

and Privatizatior(Westview Press, 19988.

" seeColin J Bennett, 'Review Article: What is Policy Convergence and What Causes It?' (B98ish21

Journalof Political Scienc215.

8 SeeErin R Graham, Charles R Shipan and Craig Volden, 'The Diffusion of Policy Diffusion Research on Political
Science' (2013) 4British Journal of Political Scier€&3.

# SeeGiandomenico Majone, 'Croddational Sources of Regulatory Policymaking in Euaoethe United

States' (1991) 1Journal of Public Polid, 80.

% SeePeter J May, 'Policy Learning and Failure' (1992pL2nal of Public Poli®B1, 332; Claire A Dunlop

and Claudio M Radaelli, 'Systematising Policy Learning: From Monolith to Dimé(&dr® 61Political

Studiesh99.

% SeePeter A Hall, 'Policy Paradigms, Sbic&arning, and the State: The Case of Economic Policymaking in

Britain' (1993) 2% omparative Politic275.

% SeeRichard Rosd,essorDrawing in Public Policy: A Guide to Learning in Time&aadgChatham House

Publishers, 1993Richard Rosé,earning From Comparative Public Policy: A Practical Gridgledge, 2005).

% Eugene McCann and Kevin Ward, 'A MDiciplinary Approach to Policy Transfer Research: Geographies,
Assemblages, bhilities and Mutations' (2013) 3Rolicy Studie?.

% Graham, Shipan and Volden, above n 28, 690.

*|bid 673.

* Diane Stone, 'Transfer and Translation of Policy' (201P)a8i8y Studied483 489.
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Given the diversity of academiwtions and asociated literature, it was important to select

a well-developed perspectiveto frame this researchQiticism of the legal transplants

literature for lackingt  WRSUOFAf SR I 002 dzy (i & rewdmin thisS3F f O
regard®” Reimann concludeih 2002that the field had failed to mature into an ujo-date,
wellRSTAYSR | yR OZan8ciaivde emraadedfurthir hqlis dhto tHegal
transplant?Y S OK liny20008 RS I f f @ @pEtheYhFuidSty the/ cdntributions of

other dA & O A E3fLihos Sesddise the failure of legal transplants literaturéo interrogate

process andhe actors involved in transplantss a¥ 6 f A y fRat i dhirdl With political

science literature orifolicy diffusio®® Ths @ f A y R pariyLéfiaited thenotion of

WLJ2 £ A O@ thall Didioyitt &8l NErsh developedolowitz and Marshdefined policy

transferas

a process by which knowledge about policies, administrative arrangements,
institutions and ideas in one political system (past or prdp is used in the
development of policies, administrative arrangements, institutions and ideas in

another political systenf:

The Dolowitz and Marskefinition is not the onlypolicytransfer definitionthat exists? but
A (i onk & thatmost frequentlpd A (*8DRIAWAz and Marstielt that researchers had to ask
WLa LRtAOE GNIYaFTSN Ayo2t O ok @as emKiBpgrtank y | & &

pd

¥ Toby Szoldbach, Benjamin Bk& I y R
' RYAYAAUGNY GAGS [ oY
Studiesl4l, 146 n 16.

¥ Mathiasw S A Y Iy PragredstafdS-ailure of Comparative Law in the Second Half of the Twentieth

[ Sy (i dzNE QAnescandeuthal of Gomparative L&W, 685.

¥MicheleDNI T A RSAE W[ SALf ¢NIFyaLf | yda | yTReoietkd IngDiNe iyi i A S NE&
Law 723, 725.

“*Katerina LinosThe Democratic Foundations of Policy Diffusion: How Health, Family, and Employment Laws

Spread Across Countri@g@xford University Press, 2013) 16. Examples of some foundational policy diffusion

studies areJack L Walker, "ErDiffusion of Innovations Among the American States' (196#n6&rican

Political Science Revi@B0;VirginiaGrayz WLy y 2@ GA2y Ay GKS { (AmériSaaY ! 5ATF T
Political Science Reviek74 David/ 2 f t A SNJ | Y R wA @duisitédRver8us BifugignATEsting Wt NI NJ
Alternative Explanations of Social Security Adoption' (197#r68rican Political Science ReviE299

*! David Dolowitz and David Marsh, ‘Learning from Abroad: The Role of Policy Transfer in Contemporary
PolicyMaking' (2000) 1&overnance, 5. See alsoDavid2 f 2 g A i1 | yR 5F GAR al NAKXI W2 K
Whom: A Review of the Policy Transfer Literature' (1996) Ralitical Studie843

2 See discussion iMauricio | Dussaugkaguna, 'On the Past and Future of Policy Transfer Research: Benson

and Jordan Revisited' (2012) P0litical Studies Revie3il 3, 315.

3 David P Dolowitz and David Marsh, 'The Future of Policy Transfer Research’ (2PaR)jckd Studies

Review339, 339.

“DolomhA i1 YR al NEAKE W[ SINYyAy3a FTNRY ! 0NBIFRQE 0208 y nm
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analytical contribution. Importantly though, theuthorsrejectedany suggestion that policy

transferwasthabd 2 € S SELX I yI GA2y 2F lyeszs®t S t2yS Y

Policy transfer as Dolowitz and Marsh understand the concdps beenexamined inthe

context of various policy fields including stormwater management® criminal justice*’

welfare policy® and global health partnership® In an Australian contextstudies have

examinedpolicy transfer andields such as welfare poli¢¥ policing® and climate change

mitigation>> As section1.1 mentioned Mendelsohn and Purse have suggested that

g2 NJ SNeEQatiddaadP 02 LA SRQ 2NJ W6l AaSRQ dzLbawe beerNA G A & K

wider claims about the influence of policy transfier Australiamore generally.n 1977
SyySiid IyR C2NbSa |aaSNILISR GKIFG ! dzAGNI € AL

NnNSGSSYGK OSyGdzNE GaGNIXYRAGAZ2YEE GKIFIG GKS &adGAY

2 i KSNJ O% dtmlstinNdte8 ia 86that no State haWd (i NHzO1 2dzi 2y + S

GKFG GKS 20§ KSNI { G PMiir5i®92 imeérSyictytianiPremidotn L& R Q @

NEFft SOGSR (KIGd WOABRSIAX Ayy20F0A2ya | YR LINEZ

' WO2 YL} NA&@nayo JyONHziMy DG KSNI { G G§S&a 6SNB w2 7F(

reform.>®

“*bid.

“ SeeDavid Dolowitz, Melissa Keeley and Dale Medearis, 'Stormwater Management: Can We Learn from
Others?' (2012) 3Rolicy StudieS0L

*’ See Trevor Jones and Tim NewbwRaolicy Transfer and Criminal Justice: Explaining US Influence Over British
CrimeControl PolicyOpen University Press, 2007).

“8 SeeTimothy Legrand, 'Overseas and Over Here: Policy TranmsfeEddenceBased Policivaking' (2012) 33
Policy Studie829.

* SeeMichael Zisuh Ngoasong, 'Transcalar Networks for Policy Transfer and Implementation: The Case of
Global Health Policies for Mala and HIV/ AIDS in Cameroon' (2011H2@alth Policy and Plannir&3.

% SeeChris Pierson and Francis G Castles, 'Australian Antetsediethe Third Way' (2002) Feplitical Studies

683, Chris Pierson, 'Learning from Labor? Welfare Policy Transfer between Australia and Britain' (2003) 41(1)
Commonwealth and Comparative Politis

°t SeeStefan Petrow, 'The English Model? Policing in Late Ninete@attury Tasmania' in Barry S Godfrey

and Graeme Dunstall (ed€)rime and Empire 1841940: Criminaluktice in Local and Global Conté#fillan
Publishing, 2005)21.

52 SeeRobyn Hollander, '‘Borrowing from the Neighbours: Policy Transfer to Tackle Climate Change in the
Australian Federaon' in Peter Carroll and Richard Common (eBs)icy Transfer and Learning in Public Policy
and Management: International Contexts, Content and Developifiemitiedge, 2013)28.

W a .SyySGd YR W w C2NbSas ¢ éghlRtituddsdfthe NigeRenthE LIS NX Y Sy
/ Sy (G dzNE QUnéveusityroii@ueemstand Law JourhaR, 194.

1St Sy bStazys wtz2zftAade Lyyz2OIPOtica7y, 7AY GKS 1 dzAGNI f ALY ({
*® John Cain, 'Achievements and Lessons for Reform Governments' in Mark Considine and Brian Costar (eds),
Trials in Power: Cain. Kirner and Victoria 198292 (Melbourne University Press, 199295, 279.
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Theseassertions imply that policy transférasplayed asubstantialrole in the development

of policy within Australiavhich isa thesisthat Carrolladvanced Carrollassered in 2012

GKFd WYdzOK 2F ¢gKFG Aa NBIFNRSR Fa ! dzZAGNI € ALy
its entirety, from e S ¢ K8 ahl d@ncluded thatWatutory transfeQhas followed four

phasesfrom European settlementTablel.2 (next page)describes lhe phasesand the

characteristics of transfan each

*® peter Carroll, 'Policy Transfer Over Time: A Case of Growngl&daty' (2012) 33nternational Journal of
Public Administratio®58, 659.



Table 12 PolicyTransfer in Australia

Phases Characteristics off ransfer in the Phase
Phase One Significant Imperial Transfer
(1788¢ 1850) - Wo{B8AIYATHol K8 LNIIGEHFBSNE . NRGASZ

- WODBNRBgUOK 2F LRfAOE Ayy20I0GA2Y
AYBSYyGAz2yQ

- W@, 8 S3A Y yalohial tra@aFF SANDI NI

- Wo{B8dzoadlydAlrf GNXYyaftSN Ay NBII
RSOSt2LISR Ay GKS 02f2yASaq

Phase Two Increasing Policynihovation

(1851¢ 1901) - Trends from Phase One continued

- YOLBYONBIaAy3d SEGSyG 27T tiseavasl f |
RSOSEt2LISR YR LRfAOE 41 & Y2RAT)

- YoOCBAZNIIKSNJ INRP s (-Q2AgYHEKSE SR G

-l WYL 22N SEFYLX S 2F GNIyafsSNn |
the federal Constitution and federal systevhgovernment which drew
upon influences from the UK and the United States (US)

Phase Three Continued Interstate Transfer

(1902¢ 1945) - Short term, ceoperative transfer from the States to the Commonwealt

- Wo58SONBI aAYy AT 0 dzi GaNI AytaftT SENIzoFaNR!

- Wo/ 82y 0 Ay YS RNIGWEFSND

- DNRBgOGK 2F YdzZ GATFGSNFt 2N WYl vyl
intergovernmental agreement, initially somewhat coercive, such as
the River MurraywWaters Agreement of 191

Phase Four Increasng International Transfer

(1946¢ 2012) - Continued decline in policy transfer from the UK in favour of transfer
from other jurisdictions, local innovation and transfer from internation
organisations such ase¢hEuropean Union, thé/orld Trade Organisatior|
and the Organisation for Economicdperation and Development

- I RAAUGAYO(l FOOStSNIXGA2Y Ay O0O2f
Commonwealth became more dominant in policy making

- Rapid growth in policy trasfer based upon international agreement

- Continuation in the longstablished tradition of transfer between the
State governments.

[SourceCompiledfrom Carroll (2012)5)7

The Carroll contribution is insightful However,as Carroll himselhoted, it would benefit
from empirical studies testing its veracityHollander put it well in 2013 when she
commentedd KI 4 WTF dzNJi K S NE SGFAf SR SYLANROFE 42NJ
LI2f AO& (NI y&TSNI A Y8 thk GsearczdakesdthitkHalitng® SRS NI (A 2y

~

>’ |bid 659, 663.
8 Hollander, above n 52, 142.



1.3 Research aims

This research ddressesthe question what was the contribution of policy transfer during

the evolution oftatutory injury compensation in Australid?drawsuponthe frameworkto

assist policy transfer researchetBat Dolowitz and Marshdeveloped The framework
comprises seven questions that includ&hy do actors engage in policy transfer? Who are
the key actors involved in the policy transfer process? What is transferred? From where are
lessons drawn? What are ¢hdifferent degrees of policy transfer? and What restricts or
facilitates the policy transfer processChapter2 (Theoretical Foundations) has more detail

on the framework and policy transfer definition The researchalso tests the
appropriatenes®f the Carrollsegmentation of policy transfer in Austradait relatesto the

evolution ofstatutory injury compensation

1.4 Research approach

The research approacis an analysis offour case stuées drawn from the near 170 year
history of statutory injury compensation inAustralia The case studies examine the
contribution that policy transfer made to legislation enacted durdhgcrete periods irthe
evolution of g 2 NJ SNA Q O 2nmidél yhiures dompensatioand motor accident

compensation legiation in Australia. Chapter3 (Methodology) elaboratesOl & S & G dzRA S

design; why a case study method was adopted and limitations

1.5 Importance of this subject
Understanding howstatutory injury compensationevolves and where it comes from

mattersfor four critical reasons as the following subsections explain

1.5.1 Therapeutic significance

Satutory injury compensationis an integral component of government responses t
accidental injuryFor many recipients, theupport is thér sole source of income afills a
space thatwould otherwisebe occupiedby less generousocial securityassistanceand/ or
private charity It is important, given this therapeutic function, to understatie originsof
statutory injury compensatiorand why particular formsof injury were singled outfor
compensation andvhy governments pursuedhe specificcompensatoryapproacheshat

they did That is the first aspect of this research that makes it worthwhiesting

10



approachesdraw criticism about compensation amount, form rad eligibility condition

disparity™®

1.5.2 Financial cost

The second aspect ofagutory injury compensationthat makes this researciorthwhile is

the immense cost that it representdn 201314, the Australian Bureau of Statistics
estimated that $10.2billion was paidnationally in worker€dcompensation benefif® and
62N] SNEQ 02 Y LIS yexteédrdBi0bilioiNdowek ' didbie 1.3(next page)
outlinesequivalentexpenditureinformation formandatory third party insurance premiums
revenue and claim paid,and statutory criminal injuries compensatidhis important, given
this significant costfo understand why particular decisions about compensation design

were made.

*See, egProductivity Commissiomisability Care and SupppReport No 542011)vol 2, 790; Cane, above
n 1, 372; Nabnal Insurance Brokers Association, Submission to David Murray, Chairman, Financial System
Inquiry,Financial System Inquirgl March 2014, 17; Suncorp General Insurance, Submission to David Murray,
Chairman, Financial System InquiFinancial System duiry,31 March 2014, 21.
% Australian Bureau of StatisticAustralian System of National Accou(@4 October 2014 onclusion
6<lhtt|o://WWW.abs.qov.au/ausstats/abs@.nsf/PrintAIIPreloareléa:g.

Ibid.
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Tablel.3 Statutoryinjury compensation expenditure 201314

($M) | NSW | viC | QLD | WA | SA | TAS| ACT | NT | Total

Motor accident compensation

Claims paid 1,421% | 1,112 | 762* | 494> | 360° | 79" | 96®° | 43*° | 4,367

Premiumreceived| 2,110° | 1,711 | 1,470° | 496 | 523* | 150" | 148° | 77"" | 6,685

Criminal injuries compensation

Claims palc{ 7778 ‘ 4879 ‘ 1180 ‘ 3481 | 882 | 283 | 184 | 485 ‘ 185

[Source: Original]

1.5.3 Incomplete historic explanations

Thethird aspectof statutory injury compensation that makes this research worthwhile is
the at times conflictingacademic explanationsfor its origins. As sectiorl.2 noted,
explanations varypetween disciplineand there have beesome suggestions in passitiat
policy transfermade a significant contributiarNo author hasexaminedthis subjectin a
systematic wayor applied a detailed research frameworkGiven the aforementioned
therapeutic function and immense cost o$tatutory injury compensationthis research

examines that aspect.

%2 Motor Accidents Authority2013-14 Annual Repoi2014)4.

® Transport Accident Commissicd201314 Annual Repoi2014)34.

% Motor Accident Insurance Commissidnnual Report 20134 (2014)5.

% |nsurance Commission of Western Austrafianual Report 2012014)75.

% Motor Accident Commissior201314 Annual Repoi2014)10.

" Motor Accidents Insurance Boaminrual Report 20134 (2014)31.

% Simon CorbellReport under Part 15.2 of the Civil Law (Wrongs) Act 2002: General Reporting Requirements
of InsurerdACT Government, 2012)

69 Territory Insurance Office (TIYnnual Financial Report 204131 (2014)23.

® Motor Accidents Authority, above n 62.

" Transport Accident Commission, above n 63.

2 Motor Accident Insurance Commission, above n 64.

% Insurance Commission of Western Australia, above n 65, 43.

" Motor Accident Commission, above n 66, 42.

® Motor Accidents Insurance Board, above n 67.

® Corbell, above n 68.

" Territory Insurance Offic€T10), above n 69, 49.

® Department of Police and Justice (NS2¥)1314 Annual Repoi2014)202.

" Victims of Crime Assistance Tribunal (\2611.3-14 Annual Repoi2014)35.

80 Department of Justice and Attorney General (Qik)nual Repor20132014(2014)28.

81 Department of the AttorneyGeneral (WA)Annual Report 201324 (2014)19.

% Government of South AustraliStrong Government, Strong Business, Strong Community:-2@1Binal
Budget Outcome and Consolidated Financial RegRoi4)45.

% Department of Justice (Tag01314 Annual Repoi2014)24.

8 Justice and Community Safety Directorate (AGfihual Report 20132014(2014)vol 1, 252.

% Unconfirmed amount provided by the Crime Victimsv8res Unit (CVSU), Department of the Attorney
General and Justice (NT) from the yet to be published 2818VSU Annual Report.
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1.5.4 Future reform

Finally, and importantly, this researchvirthwhile to identify potential improvements of
governmentapproaclesto policytransfer and statutory injury compensatiogoing forward
By identifying potential biases in the sources thagovernments have transferred
compensation characteristicsfrom or potential overreliance upon policy transfer for
example, this research may identify somevisions that could improve future transfer and

reform.

1.6 Thesis structure

Thisthesis is structured intmine chapters Chapter 1 is thigntroduction, and Chapte
(Theoretical Foundationsoutlines the Dolowitz and Marsh policy transfer definitipn
associated researcframework and relatedresearchfindings Chapter3 (Methodology)
explains the research methodologyhich includeghe rationalefor the case study method
and case studygharacteristics The chapter also outlines the data examined lie tase

studiesand some studyimitations.

Chapter4 @ YLJ 2@ SNAE Q2 2 NJ 6§ NE @ (i A 2xapifedhie contAbatrothat

L2t A0& GNIFYaFTSN YI RSg AN SNEH B 2@ SWEHIY A [AG oAV AfGS
in Australiafrom 1882 to 126. The chapteralso Sada | daSNIA2ya GKI G
compensationdgislation wasl O 2 LJA SRQ T N ‘BritighNdgishadidn A SRQ  dzLl2 Y

Chapter5 (Criminal Injuries Compensation) examines toatribution that policy transfer
made tostatutory criminalinjuries compensatiotegislationenactedin Australiafrom 1967
to 30June2014 Its analysis includes consideration of transfer from the Did¢laration of
Basic Principles of Justice for Victims of Crime and Abuse of Badvetterstate transfer
from two approaches to statutorycriminal injuries compensatiorthat developed in

Queensland and Victoria.

Chapter 6 (Faultbased Motor Accident Compensatijpexamines thecontribution that
policy transfer made tdegislationmoderaing damages for personal injyror death from
motor accidentenactedin Australiafrom 1935 to 30 June 2014&pecifically, the chapter
examinesthe contribution that policy transfer made to the evolution pfovisions that

abolished trial by jury in motor accident claims and statutdaynages restrictions

13



Chapter7 (No-fault Motor Accident Compensatior®xaminesthe contribution that policy
transfer and norransfer made to government deliberations abaut-fault motor accident
compensation in the period fronl973 to 1989. Specifically the chapterexaminesthe

international and interstate transfer thatprecipitated no-fault motor accident
compensation in Tasmania, Victoria and the Afd then examines the factors that

discouragedransferof the notionto other jurisdictions

Chapter8 (Discussion)consolidatesfindings from the four case studiediscussed in
Chapters 4¢ 7. The chapter is segmented in®ectionsthat reflect questionsfrom the
Dolowitz and Marshresearch framework.The chapter also assesses whether there is any

evidence to support the assertions about policy transfer urs#alia from Carroll

Chapter 10 (Conclusion) provideg@ncludingresponse to the researcfuestion focusing
particularly upon implication®f the study findings forfuture policy deliberations adut

statutory injury compension.
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CHAPTER 2
THEORETICAL FOUNDATIONS

2.1 Introduction

The academicnotion of policy transfer is central to thaesearchquestion what was the
contribution of policy transfer during the evolution of statutory injury congpéon in
Australia? Assuch, this chapteelucidates the Dolowitz and Margiolicy transfer definition
that Chapterl introduced.Section 2.2xplains the definitionsome limitations that authors
have identifiedand two minor qualificationsthat this thesis relies uponSection 2.3hen
outlinesthe associatedesearchframeworkthat Dolowitz and Marsh developeahd what
other authors have foundAs section 1.3 notedhts frameworkcomprises seven questions
that policy transfer researchers should a3ke Dolowitz and MarsHindingsand findings

from other authorsprovide a foundation for the case studiegsaminedin Chapters 47.

2.2 Policy transfer

Dolowitz and Marshidevelopedtheir policy transfer dénition across two articles published

in 1996 and2000®® As section 1.2 noted, the definition waspartaresponse to perceived
inadequaciesin the related academic notions of policy diffusion and lesdmawing

According to Dolowitz and Marsholicy diffusion studie$ailed to examine the contentfo

OGNl YAFSNNBER LRfAOASaE NBtASR dzLl2y ljdzZt yaGAdGl G,
oFaSR 2y GAYAY3IS 3AS23INI LIKAO LINFLSmidiydzhel & |+ vy R
academicO2 y OS LJi -R MJ S SR @ 2 ¥ K | (*® foedstd Sporv8l@&riste LIS R
transfer as a result of the free choice of actoBolowitz and Marsth Yy 8 A a4 SR G K1
important category of policy transfer involves one government or suga@onal institution

pushing, or even forcing, another government to adopt a pedficl NJ * 3% sektiord 120

noted, Dolowitz and Marslidefinedpolicy transferas:

®¥52t2A0G1 YR al NEKS WwW2K2 [SINya 2KFEG CNBY 2K2YQS | 02
loNBIFRQE 1 020S y nmod
YDolowiiT FyR al NEKZ WwW2K2 [SFNya 2KIGi CNRY 2K2YQsS | 6208

of policy diffusion research see Graham, Shipan and Volden, above n 28, 689.

¥SeeRchard R 4 ST W2 K I-Dfawikg?' (1pR )alIoAryal of Public PoliGy Rose,LessorDrawing in

Public Policyaboven 32.

¥Dolowitzand Marsh W2 K2 [ SFNYy&a 2KIF{G ,BMRBY 2K2YQX 62088 y nm
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a procesdy which knowledge about policieadministrativearrangements,
institutionsand ideasn onepolitical system (past or presernig) used in the
development ofpolicies, administrative arrangemenisstitutionsand ideasn

anotherpolitical systent®

Dolowitz and Marstexplained thattheir definition encompassed lessedrawing although

the concepts were not interchangeablas lessordrawing focused pon voluntay

transfer.’* Policy transfer was alsoot interchangeable withhe further academiaconcept

2T WLIXASANESWAERSYESI KS WiSYRSyOe 2F a20AS0ASa G2
AAYAT I NRGASEA Ay &0GNUzOGdzZNB &> laNEHif@®E poSitionsl y R L
G2 &a2Y$8 02 ¥Vesys becRuseycdniemyence could occur coincidentally whereas

policy transfer always focused up@nK S Wi NI yaFSNJ 2 F & LIBaehid A O LJI2 1
decision§?®

A key strength of théolowitz andMarsh policy transfedefinition is that it accommodates

transfer of a wide range of objecksy awide class of actordHowever, thicharacteristichas

dawn ONR G AOAAY® WFHYSAa |yR [2R3IS &adz33SaisSR (K
disentangle fromother forms of policyt'F {1 Ay 3Q YR NBO2YYSYRSR F2C
examples of transfef* The authors endorsed narrowing theransfer LIS N& LIS OG A @S G 2
OGNy yaLRNIFGAZzY 2F WLREAOASEAQ YR WLINY OGAOSa
rather than [the transfer off WA RS 4 Q 2 Nor axanpr’pIeSaram@BEvans and

Davies noted that without qualification, the Dolowitz and Marshdefinition would
encompasghe situation when  LJ32 f A 08 YI 1SN WRNI & AyaildAiayoi
some TN} IYSyid 27F KAiak RS NvansJaadi Davieg rd§uitdd SsprieS Q ©

Wl Oorerged AYGSY A2y § I QOGABAGEeQ (ogcurr&E ATHIEI 6 ST 2

requirement for intentional activity and-ansfer ofpoliciesor practices already in operation

528 2A017 FYR alNBKEZ W[SINYAy3 FNRBY ! 6NRBIRQE | 620S y
"52t2A0G1 YR al NEKS WwW2Kz2 [SINya 2KFEG CNBY 2K2YQS | 02
%2 Bennett above n 27, 219.

B52t2A0G1 YR al NEKS WwW2K2 [SINya 2KFEG CNBY 2K2YQS | 02

% Oliver James and Martin Lodge, 'The Limitations of 'Policy Transfer' and 'Lesson Drawing' for Public Policy
Research' (2003) Rolitical Studies Revielir9, 190.
95 (1
Ibid.
% Mark Evans and Jonathan Davies, 'Understanding Policy &raAd¥iultiLevel, MultiDisciplinary
Perspective' (1999) 7Hublic Administratiol361, 366.
97 [t
Ibid.
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or clearly identifiablewere two qualifications upon the Dolowitz and Marsh definitiiat

this research adopted

2.3 Framework

Dolowitz and Marshcoupled theirpolicy transfer definitionwith a framework to assist
researchersthat the authors labelled® S dzNJ® arfieA féa@ework comprises seven
questionsthat the authorsfelt hadbeenWNJ A & SR SELJ A OA (réséarc®NJ A Y Lt
Dolowitz and Marsh provided responses to seejuestionsbased upon their analysis of

past researchwhich thefollowing subsection®xplain together withfindings from other

authors. Six of the seven questions are askethécase study analysis.

2.3.1 Why do actors engage in policy transfer?

Dolowitz and Marshdentified three explanationsfor policy transferin their 1996 article

based upon past research. They wébdfuntary transfef Yhdirect coercive transfefand

Woercive transfe@ { G NBFaaAy3d GKFIG LIRfAOE GNIyYyaFSN sl &
dza dzl t f e | NI theradthoisdxplalnidiBhéndlEniay Ransferwas motivated

by dissatisfaction with the status quamost typically due tol WLISNODSLIGA2y Q 2
T I A fPUzmBirect coercive transferarose from factors such as jurisdictional
AYGSNRSLISYRSYOS: (SOKy2f 23 O0FY DKENHEHSYEIT WEOR
O2yasSyadzaQ WNgovernhdstNItS nktidd2lya WTFLFEf Ay3 0SKAYR
2 NJ 02 Y L¥8 dbardive thaBisferip itsWY 2 & (I R A &KiSEI wHen ofie2gb\¥rnment

forced another to adopt a policy, althouglthe authors noted G K I i -nHtiodal INJ
institutionsQ & dzOK | & (G KS 2exexdsdcoercloff®] O2dzf R | f &2

Dolowitz and Marshrevised ther tri-partite policy transferexplanationin their second
articlewith the introduction of aW LJ2 f A O & (i NdzYySeeFFRyig X 2ext pakje) Ar
one end of tke continuum sthe idealised scenario déssordrawing with perfect rationality
which is rare At the other end $ direct imposition of policy. In between, Dolowitz and

Marsh explain thatactors dew lessms based upon limited informatiofWo 2 dzy RS R

Bs2f2ggr01
®52f2gr01
19hid 356.
1% pid 347.
1921 pid 349.
193pid, 348.

al NAKZ We¢KS CdzidzNBE 2F t2f A08 ¢NIyaFSN w

Iy R
FYR al NBKX W2K2 [SFNya 2KFEd FNRY 2K2YQ> 062
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NI G A 2.4 Thek is al$voluntary transfermotivated by a perceived need such tag

desire for acceptance® W@ 2 f dzjransféiputs@a (to international obligation was a

fourth explanation forpolicy transfer or tansfercould occurpursuant toconditions that

KFrR G2 0SS &lF0AAFASR a LINIG 2F A20SNYYSydl

Figure 2.1 Dolowitz and Marsh policy transfeontinuum

Oblicated Transfer (transfer as a result of treaty obligatiaats,)

| | Coercive Transfer
(direct imposition)

LessorDrawing
(perfect rationality)

Conditionality
LessorDrawing Voluntarily

(boundedrationality) but driven by perceived
necessity (such as the
desire for international
acceptance)

[Source: Dolowitz and Marsh (2000)]

Adopting a public policyens, James and Lodgeriticised thiscontinuum, arguing that it
W2030dz2NBa RAFFSNBYyOSa (KIG GKS 02y @SyiGaAzyl
A Y LI2 NP mhgitisentimenthasbeen supported byther authors'® The response from

Dolowitz was his ackmdedgement in 2009 thathe continuumcanindeedbe criticised for

beingl y WAKIKHIA FP'A BdwévarDdldwitz added thatit also represergd an
improvement on models that claied policy transferarose¥ N2 Y | WaAy 3§ S FI O
Wi KS S YSWNEIS yIGmboldwizvamdMarsh explained that researchers could use

GKS O2ydAydzdzy G2 WOl LIGdz2NE &a2YS 2F (&8 & dzo i f
acknowledgd i K G WYl yé& OF&asSaqQ O2dzZ R Aygzf 0¥ o02i(K
The conthuumisseen as having merdnd informsthe case study analgs and discussion in

Chapter 8

W2t 26A017 YR al NABKEZ W[ SENYyAyYy3a FTNRY ! oNBIRQS 6288 y
1% james and Lodge, above n 94, 184.

1% 5ee, egMonder Ram, Nick Theodorakopoulos and lan Worthington, 'Policy Transfer in Practice:

Implemening Supplier Diversity in the UK' (2007)Riblic Administratio779, 782.

"bavid P Dolowitz, 'Learning by ObserviBgrveying the International Arena’ (2009)Rdlicy & Politic817,

3109.

% pid.

W28 26A017 YR al NAKEZ W[ SENYyAy3a FTNRY ! 0NBIRQS 6288 y
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2.3.2 Who are the key actors involved in the policy transfer process?

NAYS WYl AyY OF Gwera BkbIj t8 Befvol2ed in pdlay fraddfeaccording to

Dolowitz and MarshThenine are: (1) elected officials; (2) political parties; (3) bureaucrats/

civil servants; (4) pressure groups; (5) policy entrepreneurs and experts; (6) transnational
corporations; (7) think tanks; (8) supmational governmental ah nongovernmental

institutions; and (9) consultant$™ This research examined the evidence for involvement of

these actos although, havingdentified thesenine categories Dolowitz and Marsh clearly

wanted todiscoura@ researchers explainirtgansfer sokly in terms ofactor decisions The

authors insisted that researchers shouldecognised K G WLJ2 € A G A OF € F OG 2N
A0NHzOG dzNF £ O2yaAGNIAYyiaQ RSNAGSR FNRBY GKS WYLR
economic constraint$™! More recenty, Stone hagriticisedan undue focusipon dynamics

within the nationState of policy transfer researchwhat she labelsW Y S K2 R2f 2 3 A C
y I G A 2 y* Stdndsifelsel that international organisations andon-State actors such

as interest groups and negovernment organisations (NGOS), thtakks, consultacies

law firms and bankare W1 S& | Ol 2NE Ay (KS YippataglyShae 2 ¥ LI2
has alsohighlighed the contribution of task forces commissions ofinquiry, media**
corporations™'® academict® andthe W (i K A NR' 16 Qritirgd\aE)Stone and Dolowitz

and Marsh highlight the widelass of actorpotentiallyinvolved in policytransfer.

2.3.3 What is transferred?
ThelLJ?2 f 2 ®& S @imaybe trakdfeiredire plausibly quite wad and in their articles of
1996 and 2000Dolowitz and Marsh identifieagight They were policy goals, content,

instruments, programs, institutions, ideologies, ideastitudes, and#egative lessor@*®

“1bid 10

M2t 26A01 YR al NBKE W2K2 [SFENYy&a 2KIG CNRY 2K2YQS |0
WEALyYyS {(2ySTAVENIRy DESNIIEI DS G o2NL & Ay G(KS JMMANT yayl (A
of European Public Poliby5, 549.

2 1bid 550.

"4 Diane Stone, 'Learning Lessons and Transferring Policy Across Time, Space and DisciplinesRa282) 19

51, 55.

*biane Stone, ‘Learning Lessons, Policy Transfer and the International Diffusion of Policy Ideas' (Working

Paper No 69/01, Centre for the Study of Globalisation and Regionalisation, AprillZ001)

.
-

116 |}a:

Ibid 29.

Wrg2ySs WISIENYAY3I [Saazya FYyR ¢NIYaFSNNAy3a tz2tAaA0e ! Ol
Wr2f26A01 YR al NEKEZ W[ SINYyAYy3I FTNRY ! 6NBIRQS 02088 y

explicitly decide to leave aspects of a foreign policy ouheftransferred model or deliberately implement a
02NNRSSR Y2RSt RATFSNByYy(f &5IAGA RSBt LRYTASs iRl 2 (WtSNEIQO & Ed
CN}YSG2N)] 27F tz2tA0e ! yI f & Rolck Nandfef and Brish Socidli®ol eafnidgg A G T S
from the USA?Open University Press, 2000) 9;23
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Wolman and Pagedaled WJ2 £ A O& which theydefin€d asy I YS& | LILJX ASR G2
range of policies reflecting ambiguous and loosely bundled ideas (i.e. privatization,
Sy (i S NLINA'E Sond ligtsuaNB(AQI | 12 NBE X | RYAYAAGNI GAGBS 2N
asexamples of what she labed WY 2 Rili £ S & Q .%2° EvarisMihd\Daviesidntiated

betweenthe W & 2Ar&n$f€ of ideas and ideologidsy R WK I NJBf@bjedtNduch @F S NJ
institutions and program&®* Reflectingupon the scope ofransferableobjects Benson and

Jordan surmisedn 2011 G K 4§ WGKSNB Aa | asSyasS Ay @KAOK
GNF yaFTSNI X O2dzZ R 0S8 02y aX°RENGSdarchfocusequpa 2 F LI
transfer of statutory injury compensatiocharacteristicswhich typically meanslegislative

provisions tkat modifycompensation for personal injury or death from accident

2.3.4 From where are lessons drawn?

Threef S@St a 2F WwIA2PFSNY I y OS QfopalidgtravsfedaScordiig$o & 2 dzNX
Dolowitz and Marsht KS& ¢SNB ( KS Yiehat®rdloiganisadions siich 8sS @3St Q
the United Nations UN) and World Bang natibna) { @afich&l governments both

domestic and foreignand Y6caklevel (sub-national governments suchs Statescities and

local authoritie3.*?® The authorsemphasise that all three levels could draw lessons from

and between one anothel?* Recognising this facEvans and Davies reasmhthat policy

transfer could occur through at least 25 transfer pathways across transnational,
international, national, regional and dal spatial level§?®> Stone has stressed that transfer

Y& 200dzNJ aAYdzZ GFyS2dzate FTNRY &aSLI NI OGS 2dzNR A&
2 ¥ t S'¥Rughgria® Carrolioted, transfer from the UKo Australiahas beeridentified
asparticulaty significant:?’ This research adopts a broad perspective on the locations from

where lessons may be dravamd tests some of the assertiofr®m past researclabout the

sources of policy transfen Australia.

¥ Harold Wolman and Ed Page, 'BplTransfer Among Local Governments: An Informafibeory Approach’

(2002) 15Governancé 77, 480.

0 G2y8y WENIYAFSNIFYR ¢NIyaftldazy 2F t2tA08Qs 6205

! Evans and Davies, abov&, 382.

22 bavid Benson and Andrew Jordan, 'What Have We Learned from Policy Transfer Research? Dolowitz and

Marsh Revisited' (2011)Rolitical Studies Revie366, 371.

Ei52f 26A0G17 YR al NBKZ W[ SIENYyAy3a FNRBY ! 0NRBIRQS 6208S y
Ibid.

> Evans and Davies, abov@®, 368.

2ri2y8y WENIYATSNI FYyR 8NdBe/af ARy 2F t2fA0eQr o208

Icarroll, above nG65p® { SS | f 42 tASNE2YS W[ SENYyAy3I FNRBY [+Fo62N
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2.3.5 What are the different degrees of policy transfer?
TKS WRSINBSQ Bhe exienttaiw@ieh ar dijecy is thassedradtact or \aried

from its initial form Dolowitz and Marsh identifiedive transfer Wegree€in their 1996

article, whichwere WO 2 LIBVSWRA T G A2 yDAFONWKED NK RK & & AbatQ | yR
then W& 0 NA RA & G A 2 yuere cofidRlidatiedirdoyUiCkeSYzaoAayit thelr 2006 Q
article!?® Thisimplied four degrees of policy transfewhich were: copying, emulation,
hybridisation and combination<learly,these degrees are not exhaustive and could be

criticised for being arbitraryHoweverthe categorisationis useful and thuss relied upon in

the case study analysi§s 2 f 26 A G171 SELIX FAYSR (KIFG WwSYdz I GA 2,y
behind, but nottheRS G Af a 27F3 (KS Wa2VioAGRlI G2ANI YLANE NI D2V
2T aSOSNIf RAFTFSNBYy(G L2 A &dstedhed pdlicyiNahded YY S & C
2dzNAaRAOCGOA2Y AYAaLANBR OKFy3aS odzi GKSor FAYL §
AAYAL L NRGe ' Adding KoShese hdkaDhssdudd@gbnasuggesteda further

degreeof WO2y (1S4 3G SRQ THR prad@es ah bitcgnighab NXWaA A IYATFTAOl y
RAFFSNBYG FNRY (GKS 2NRAIAYIFE aY2RSede (adS Ol dza S

within) the key bureaucratic actoiavolved in the endeavo@®

Variousfactors influence thelegree ofpolicytransferaccording to past researcbolowitz

and Marshargued thatactord @entity wasrelevant.P2 f A G A OA | y& &EIXS Wy&E |
pursuecopying or emulation but bureaucrats wensore likelyinterested in combinations

for example** Dwyer and Ellisomoncluded that the transfer objeatas relevant The

authors insistedhat G NJ y & F S NJ 2 Buchis Bidasi add i@eol@giSvasinare likely
associated withP A y & LIA NI {0 kadsfeQof WK INEBE weas more likelyassociated

with W O 2 LIE?AQfamatxapistics of theecipientjurisdictionalso affected transfer degree
Karchhasimplied, for examplethat copyingis more likely if decisiormakersare uncertain

~

about the impact of a policy and particularly if theieWA y 1 SyasS LI NIAaly R

P52t 26A01 YR al NAKE W[ 81y Ay3 FTNRY ! 0NBIRQS 6288 y
P28 262013 Wt2tA08 ¢NIYyaFSNY ! bSs CNIYSE2N] 2F t 2f A
¥'Mauricio | Dussaugg | Idzy’ | = | WEFENDE 4¢ NI &/ 2y (i Srtdindtidrial JouMB GS a4 Q 6 H A

Public Administratio586, 688.

Blgaf26A01 YR al NEKEZ W[ SINYyAYy3I FTNRY ! 6NRIRQS 02088 y
%2 peter Dwyer and Nick Ellison, "We Nicked Stuff from All Over the Place': Policy Transfer or Muddling
Through?(2009) 37Policy & Politic889, 392.
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Fo2dzi GKS L2t A O & RobedsprRaddNWaitrhayiade siGebldd (thatQhe
political strengthof a borrowing nabn, capacity of the government and similarity of the
context intowhich the borrowed program is insertedffect the capacity to cop$?* Ttus,
there is no consistent factor that determing®licy transferdegree Rather,past research
has suggested that imay be influenced bytransferee characteristics,transfer object

characteristics andharacteristics ofhe actorsand contextsnvolved.

2.3.6 What restricts or facilitates the policy transfer process?

Likethe evidence onpolicy transferdegree past research has identified multipleactors

that restrict or facilitatepolicy transfer. In 2009 for exampleDolowitzidentified sixWo N2 I R

Ol ( § 3 mstri&ian® They werepolicyW O 2 Y LJf irStiukioial c@nstraints; structural

constraints; feasihily constraints; past relationshiggetween the transferor and trasieree;

and language constrainté® Benson and Jordan offered more succinct four-type

Ol { § 32 NIdénardsi@eprogramm@tiQpplicatiot y R W O 2 gbiisBathidinizl £ Q
2011%° The authorsSELJX F AYSR GKIF G WRSYley BecadsapRigyQ 02y &
makers were dften unwilling to move beyond the status quo unless forced to by
unexpected shockd®’ Dolowitz and Medearisote, for examplefi K I & WwOdzf G dzNJ f F
influenceLJ2 t AO& YI 1SNA (2 &aSS GKSANI t20FGA2Yy I &
unlikely to benefit from policy transfer’®® Wt NE 3 NJ doNstraints Orfeludedthe

perception thata policy is unique and unsuited to transferWLJLI A OF G A2y Q 02y
ind dZRSR GKS WKAIK GN¥XyalOlGAaAzy O2aita 2F Ayad
OKIFIy3S NBIJdANBR |yR 6KSGKSNI L2t AOASE GKSY
W2 v i SE G dzl f Qincl@ad/patki Ndpengerici historical background, institutional

B yRNB S YI NODK=E WOYSNAAY3I L&aadz§a | yR Cdzi dzNStates A NBOUGA 2 Y
Politics and Policy Quarteii, 64.

3 David Brian Robéson and Jerold L Waltman, 'The Politics of Policy Borrowing' in David Finegold, Laurel

McFarland and William Richardson (ed)mething Borrowed, Something Learned?: The Transatlantic Market

in Education and Training Refo(Brookings Institution, 19931, 25.

o2t 26A01 % Wt2fA0&8 ¢NIYyAFTSNY | HEBB26ECNF YSH2N] 2F t 2 A
1% Benson and Jordan, abovelf2, 372.
¥ |bid.

¥ David P Dolowitz and Dale Medearis, '‘Considerations@fibstacles and Opportunities to Formalizing

CrossNational Policy Transfer to the United States: A Case Study of the Transfer of Urban Environmental and
Planning Policies from Germany' (2009)Exwironment and Planning C: Government and P68dy688
¥ Benson and Jordan, above n 122, 372.
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structure, political context ideological or cultural incompatibilitiesbureaucratic and

economic resourceand interest group pessure™*°

Factors thatfacilitate policy transferare similarly broad to the factors that restrict policy
transfer. Theyinclude claracteristics of thespecific policy Policies that are perceived to
have been successful are more likely ttansfer than policies for which knowledge of
success is less certafor example AnWA Y G SNY I GA2y L+ Y2038%6SyiQ

facilitates poicy transfet*?

together with geographic proximityThis isdue to increased
communication networks, overlapping media markets and heightened cultural and
demographic similarities” Stone reasonedthat a new gvernment, political conflict,

absence of scierfic consensudack of informatiort y R~ WLJ2 f An@aciiRatezpolidyi S NA
transfer.*** Further, Bray, Taylor and Scraftenncludedthat the political disincentive of
KFE@gAy3a (2 WRSFSYR | dzyAljdzS | LILINE I GKerr YI & K

Australian study*®

Bvidence that kared history**° language™*’ culture, legal practic@“® political ideology*®
and WLI2 f A (A OF ° fadilitatedApblicyltrar@fgt s (particulaty significan to this
research Ths isbecause othe historical connectios between Australia, the UK and other
Commonwealth nationsPiersonassertedthat the search fomlternative policy solutiong

ldzadWlat XA1@9te 2 0S 0S3dzy 6AGK (K2&8EBthd (I GSa

MOC2N) FAdINIKSNI SEF YLX Sa 2F O2yGSEdGdzat O2yadNIAyia a \
abovern M3 opnT tASNE2YYX W[ SIENYyAy3I FNBY [ | D22, R ®onel 6 23S vy
WNF YAFSNI FYR ¢NIyaf36dss2y 2F t2f A08Qx 0208 y

I Hal Wolman, 'Policy Transfer: What We Know About What Transfers, How it Happens, and How to Do It

(Working Paper No 38, George Washington Institute of Public Policy, 6 Octobe62009)

“polowitzanda | NB KEZ W[ S NYyAy3 4ELNRBY ! 6NBIRQS |620S y
“Skarch,abovemoos pt1® {SS Ifaz 22tYlys 62088 y mnmE mnT 52
t2ftA08 ! yI UBR2ABAQT 06208 Yy

Wy Sy WISENYAY3 [Saazya layoke ntliisd Fed SMAEYaAs, 'Palicy A O& | Ol
Transfer in Critical Perspective' (2009)R3tlicy Studieg43, 258.

5L GAR W Nl &s aAOKIFSE |t ¢l &f 2N IQFRIuBNSNSNNng nd NI F i 2 y :
t 2t A0& ¢ NI yTaanspodtIRolicgR2i58M 0 My

1 SeeKurt Weyland, 'Learning from Foreifjfodels in Latin American Policy Reform: An Introduction' in Kurt

Weyland (ed)L.earning from Foreign Models in Latin American Policy Rgidiandrow Wilson Center Press,

2004)1, 11.

" SeeDavid Dolwvitz, Stephen Greenwold and David Marsh, 'Policy Transfer: Something Old, Something New,
Something Borrowed, But Why Red, White and Blue?' (1998a8iamentary Affair§ 19, 726; Dolowitz,

Wt 2f A0 ¢NIYyaFTSNY ! bSgé CNHIBs2N] 2F t2fA0& !ylfearac
Y ASNE2YS W[ SENYAYSDOFNRY [02NKQS 02088 y

W2t 26201 Wt2tA08 ¢NIYaFSNY ! nH&27. CNI YSE2N] 2F t 2 A
POWEYAS tSO1 YR bAl ¢KS2R2NBI -WWerkdExwbringthe Paligeddf F 1 NSk L
ThNR 21 & t2fA08& RoNtayGeG@apiR7, 4341 1m0 H A
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UK, NZ, Canada and the UBAexample®™ Castles has argued that the UK, Australia, NZ,
I'yFERE FYyR GKS ' { ! thaNKilithtes golicy trvahsfeB’Ther B alsbl G A 2 v
someevidence of increased transfer within the Commonwealthiting from a comparative

law perspectiven 2009for example Spamann found that diffusion of corporate law among

I 2YY2y St iK yIdAaz2ya ol & W&eteAhdddesghdlittlez y |
historicalevidence of transfer from nationar jurisdictionswithout a historical or cultural

nexus toAustralia.

237(1T x EO OEA DPOT AAOGO 1T &£ i1 EAU OOAT OFEAO OAI AGAA
Dolowitz and Marsh introducethis final question oftheir framework in their articleof

2000 It is notspecificallyaddressedn this researclasthe casestudiesexamine the transfer

2F YdzZf GALX S 202S0Ga 20SN) GAYS YR Iy SYLKI &
WFI Af dZNBQ ¢ 2dzZ R Nibitg dwn Ngbt That §Sidivere ssOmelmientiGhyni A 2 v
passing ofvhether a transferred bject was reported to haveucceeded or failedolowitz

and Marshoutlined three factors that they felt had an impact upon poligilureQ being

Wdzy AYF2NX¥SR GNIyAFSNREI WAy O2 YL SUMeCorinalll: vy a ¥ SN
definesa policyas beng Buccessful insofar as it achieves the goals that proponents set out

G2 | ORASGSQo

2.4 Conclusion

The Dolowitz and Marsh policy transfer definition aadsociatedesearchframeworkis a

valuableintellectual structurethat this thesis reliesiponto addressits researchquestion

This chapter hasexplainedthe definition, including twominor qualifications and also
outlined the intellectual contribution thatDolowitz and Marsh and other authorsadein

response tasixquestionsfrom the researchframework As the chapter noted)olowitz and
Marsh contend that policy transfers explained by a set of factotkat lie alonga policy
transfer continuumfrom lessonrdrawing(perfect rationality) at one end tooercive transfer

(direct imposition) at theother end. Multiple actorsmay beinvolved in transfeiincludng

Pt ASNE2Y S W[ SENYAY3I FNBY [L02NKQS 620S Yy pnsz cpod

2 Erancis G Castles, 'Introduction’ in Francis G Castles@)lies of Nations: Patterns of Public Policy in

Western DenocraciegDartmouth, 1993Xiii, xvii.

Biholger{ LI YIFYY S W/ 2y (iSYLRNINE [S3IFf ¢NIyaLityaay [ STl
[2009]Brigham Young University Law Revie#i3 1831.

Pe2t26A017 YR al NAKE W[ 8 NYyAy3a FTNRY ! oNBIRQS 6288 y
%% Allan McConnellnderstanding Policy Success: Rethinking Public Feditgrave Macmillan, 20169.
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both State and norState actorswith the potential objects of transferangingfrom hard
objects such as programs and institutiotzssoft objects such as ideas aieologies.In
other words, plicytransfermay occur betweemanylevels ofgovernment different policy
WT A SubdRieteen government and nomgovernment actors Dolowitz and Marsh
identified four degrees ofpolicy transfer from copyingto relying upon an object for
inspiration and variations in betweem their analysesCharacteristics of the transfer object
characteristics of the transfereand characteristics of the transferanay influencethese
transfer degrees according to pastsearch In addition, these characteris8 may also
restrict or facilitate policy transfer. As the chapter notéigre is considerablevidence that
shared language, history, culture and legal system facilitates policy trafdfat findings
significant because of the ties between AustraliAnglosphere nations and within the

CommonwealthResearch summarised in this chapigiormed the case study analysis.
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CHAPTER 3
METHODOLOGY

3.1 Introduction

This thesis relid upon the case study method taddressthe researchquestionwhat was

the wntribution of policy transfer during the evolution of statutory injury compensation in
Australia? It is not feasible to examine the contribution that policy transfer maolevery
instance oflegislation modifyingccidental injur)compensatioras therehave been literally
thousandsin Australia As such, the case study method was adopté&tiis chapter
elaboratesthe rationale for using thease study methogdthe characteristicfor an optimal
case studyand the approachtowards designingcase studiegsection 3.2) Section3.3
outlinesthe information sources that provide data ftiis researctand ®ction 3.4 explains
the processes used texaminethose sourceg¥ R I). {&cti@n 3.5 outlines some limitations

of the research approach anakstion 3.6is the conclusion

3.2 Case study approach

In concept, there are numerous ways in which a research questidheonontribution that
policy transfermade during the evolution of statutory injury compensationcould be
investigated. Approachescould include techniques drawn from history, anthropology,
political science, public policy, administration or lawd encompasstatistical methods,
textual analysis, interviews, surveys or case studismining the contribution that policy
transfer made to ever legislatve provision that modifiescompensation would have
provided the most comprehensive explanation. However, given tmember of
modifications, theapproach would have beemtractable impractically expensiveand
prohibitivelytime consumingFurtheranalytcal optionssuch assurveys or interviewsagain
were theoretically possibleHowever,the periods under analysisare lengthy and many
individualsinvolved inthe examples opolicy transferfor considerationare no longemlive

Thus, the case study methadas adopted.

The case study method incorporatéour case studieshat were examinedn detail which
accorded with the Eisenhardt recommendation of between four and tencases®

Supporting reliance upon the case study methdggorge and Bennett note thathis

%% Kathleen M Eisenhardit, '‘Building Theories from Case Study Research' (1282)d&y of Management

Reviewb32, 545.
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approach f f 26a F2NJ I WRSGFATt SR O2yaARSNIGA2Yy 27F
possible with statistical studi€®’ Thatwas important.Further, whereastatistical research
requiresthe variablesfor analysigo be identified in advage of the study>® the case study

method permittedmultiple variables that influenced pioy transfer to be identifieadiuring

the analysis

3.2.1 Casestudy design and description

Thecases widiesfor this research were chosgrurposefully The object wasto selectcases

best suited to addressingthe research question rather thaselect cases thaprovided a
statistically representative sampleAs Neuman explainsi KS 2062S00 2F WwWal
qualitative analysissuch as this research & dghiie light in ¢the subject under
examinatiof}®Thatis;rSa S NODKSNAE ySSR (2 wasStsSou Ol asSa
AYVF2NXYIEGAZ2Y Fo2dzi GKS Kibeér SHaNkeitg répoegeSt@liver O3S |
necessarily®® Flickreasorsthat WA (i A & ( K S A Nebeddh fioficratheitan ther (K S
representativenes@wvhich determines case selection qualitative research®* Further, Yin

identified five general characteristiasf an W S E S YCkake study®® They are thatstudies

must (1) be significant’®® (2)be W O pJ S'f BYzdnsider alternative perspectives; (4)

display sufficient evidence; and (8 ¢ NA (i 0 S§y A ly3 A& W3 Twese ghsr&teddtibs

informed case study design.

Building on these recommendations, three additioraiteria shapedthe case stuiks
examined in this researcfhefirst criterion wasa requirementthat the studies examine
the contribution that policy transfer made to thmost significant examples atatutory
injury compensationn Australia. Wost significanfin this contextmeant schemeghat had
existed or been countenanced in all States and Territprgesl that involved the most

detailedlegislativeinterventionsin terms of length anchumber. They were assessed to be

37 Alexander L George and Andrew Benn€#tse Studies and Theory Development in the Social Sc{éides

Press, 2005)9.

% 1pid 21.

9\ Lawrence Neumargocial Research Methods: Qualitative and Quantitative Approg&eesson, 7th ed,
2011)241.

160Inge Bleijenbergh, 'Case Selection' in Albert J Mills, Gabrielle Durepos and Elden Wieltn(gd&)paedia
of Case Study Reselrd/olume ISAGE Publications, 2081)61.

I Uwe FlickAn Introduction to Qualittive ResearctSage, 1998)1.

192 Robert K YirGase Study Research: Design and MetiBASE Publications, 5th ed, 2020)-6.

Bca2NJ b OFasS aiddzRé (G2 068 WaAAIYATAOIYGEQS Adndewyitzg i o
AdadzSaQ GKIFIG gSNBE Wyl dAzylfte AYLRNIEWI204Yy GKS2NBI
4y 51 a8 aiddzRe Aa wO2YLIX SGSQ AT A& o02dzhRROSA Sas a
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g 2 NJ &@iNerisation statutory criminal injuries compeasion andlegislation modifying

compensation for personal injury or death from motor accident

Some notable examples oStatutory injury compensationdid not satisfy thisWY 2 & U
AA3IYATAOL ha esedddiid SoN&xa&minthe contribution that polcy transfer

made toState and federal legislatiorapping aircrafOF NNA SNB Q f A 0Af AG& Ay
accidentfor example'® Also, the research did not examitegislation modifying damages

for personal injury or death from medical negligendeurther, the Social Security Act
1991(Cth)has been acknowledged 8sK S WY 2 a i O2YLINBKSyaiA @S aoOKS
YAYAYdzY 27F FAY inyrédiAudtralisisfAHbizewet] vasthatdkamined As

sectionl.1 noted, the definition of statutory injry compensation focuses upon
compensation forvictims of accidentSocial security support assists individuals that have
acquired injury or disability from natural causes in addition to assisting accident vesdiims

was not analysed

The second key criterion that informed case studydesignwas a requirement thathe

studies incorporate I Wy S 3| {i(ar @&mple lofi ®eransfer of statutory injury
compensationcharacteristics Within the boundaryda S o6& GKS Wwyz2ad a&aaiiday;
the examindion of no-fault motor accident compensation was an obvious chdaethis

purpose As sectiorl.1 outlined, only some governments haveroduced no-fault motor

accident compensatiorior most motor accident victim¢ Yy R 0 KSy @AOGAY&AQ N
recove court-ordereddamages differOne of the case studies exammhe reasorgs) why,

in the period from 1975 to 1989, ongome governments enacted ffault motor accident
compensationwhen at different stages in the periaddseemed that all governments witd

legislate

The third key criterion that informed case study design was another that dictated
characteristics of aingle case studyormostformsof statutory injury compensatiorthere
has been limitedlterature on the contribution that policy transfer made However, as

Chapterl noted, someauthors haveassertedin passinghat policy transfer made anajor

195 SeeCivil Aviation (Carriefs [ A I 6 A £ fCthE/ oA AAG G | MApldil A 2y o/ (NSWEIGINEQ [ Al 0.
L GALGAZ2Y 6/ | NNR QNE/ON @ MElF ol AGMIGRA2 yf O/ (SINIQRASNEI® [ A 0 Af Al @
6/ I NNA SNE Q [(hab)Givil Aviatiod/0 | NI S MEh@ o AMicB A f A BR DO | QA tidbeyi o/ |
Liability) Act 196 TWA).

®R p Balkin and J L R Dawisy of TortgLexisNexis Butterworths, 5th ed, 204g)5.
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contribution toinitial 6 2 NJ S N& Q ORgslal®n®a Thé thitd \Eriterion therefore,

was a requirement to test theccuracy ofthese asertions The case studyon ¢ 2 NJ S NE& Q
compensationfocusal its attention on the contribution that policy transfer madéo

legislation enacte@roundthe turn of twentieth centuryspecifically Theperiod begnsfrom

1882, which is the year that the firstlexy Lt S 2 F O2f 2y Al £ SYLJ 28 SN ¢
made.Theperiod ends with the enactmentoftre 2 NJ SNE Q / 2 YLISNEW) (G A 2y |

The remainingwo case studieexamined the contribution that policy transfer made to
statutory criminal injuriecompensation andegislative attempts to moderate damages for
personal injury or death from motor acciderd f | 6 St f-b&ded ¥l atzfidént
O 2 Y LIS y & Fhéihrésgafelo periods were frothe first example of legislation for each
studyuntil the research enddate 30 June2014. This followedriticism that passtudieshad
failed to consider the implications of policy transfer over titi&The case studsexamined
policy transfer duringthree phasesof policy transfer that Carroll identifiecas Table 3

outlines.

Tad S oodm W/ 1 aSaQ IyR GKS /I NNRff LKI

Phase 1 Phase 2 Phase 3 Phase 4
(1788¢ 1850) (1851¢1901) (1902¢1945) (1946¢2012)

CaselY 62NJ] SNBAQ O+

Case2: fault-based motor accident
compensation

Case3: criminalcompensation

CasedY Py az 61 Q O2VYI

[Source: Original]

17 See Mendelsohn, above n 17, 218; Purse, abol®, 9.

188 Mauricio | Dussaugkaguna, 'The Neglected Dimeosi Bringing Time Back into Cresational Policy

Transfer Studies' (2012) Blicy Studies67z pTy ® {SS | fa2 52f2¢Aid1 IyR al N&K
above n 41, 16.
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Final case study characteristics ane followng:

1 Casestudy 1 examines thecontribution that policy transfer made to colonial
SYLX 28SNBQ fAlFOAfAGE TERINRT | (oA22NJ SNE R Da
legislation enactedfrom 188 to 1926. The research period commenogent
coincideswith the year thati KS FANBRG SEIFYLI S 2F Oz2tz2y
legislationwas enacted anéndsin 1926 whenthe NSW Lang governmeahaded
the2 2NJ] SNEQ / 2YLIBEWNEW.GA2Yy | OG wmdpH

1 Casestudy 2 examines thecontribution that policy transfermade to statutory
criminal injuries compensation enacted all States and TerritoriesBom 1967 to
30June2014. Tle commencement years the year hat the first criminalinjuries
compensation statute the Criminal Injuries Compensation Act 196VSW),was
made

1 Casestudy 3 examinesthe contribution that policy transfer made t&tate and
Territorylegislatve attemptsto moderatedamages for personanjury or death from
motor accidentin Australia.Theresearch periodegins in1935 which was the year
that the first provision banning trial by jury in motor accident claimasmade The
research period ends on 3ne 2014.

1 Casestudy 4 examines thecontribution that policy transferand nontransfer made
to State and Territory deliberations abowb-fault motor accident compensation
between 1973 and 198%pecifically, e study examines the circumstances that led
the governmentsan Victoria, Tasmaaiand the NTo enact nefault motor accident
compensation andhe factors that discouraged other governments from transferring
this notion. The research period end year is 1988ich represented a final
opportunity to implementa 1984 NSW recommendatioa introduce nefault motor

accidern compensation

3.3 Data collection

The datafor this researchwas canpiled from documentary evidence taken from both
primary and secondary source$his data was seen as both suitable and necessary to
addresghe researd questionandits collection wasnformed bythree keyprinciples First,

the scope of documents examined was bro@bmmonhas written(i K § WRS{GF Af SR
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~ M s wm o s oA

Fylfe&&aAra 2F O NA2dza redekdanii 2 2 WRRB & S @V £ y°ULI2(E MDB
Similaty, Evans and Daviesrote 0 K & NBXa Sl NOKSNER aK2dz R Wt 22]
SPA RSy OS Q'"getondphigingl @nd thahkferreihjury compensatiortharacteristics

were compared where possible. This followedan® Ay & A USSR OSG lidkHso® R 0O2 Y
2T UKS &adzo2SO0 LRtAOe I3IlFLAyad o2 ifkppirizhe SadAO
extent of transfer'’* Third, deliberate steps were taken to understand the context to

transfer from sources such agparliamentary debates, historical ammts and other

contextual information.Neumanhas writtenthat historical comparative analysis requires
NE&SI NOKSNE (2 6502YS WAYYSNASRYAYibsdctioms | 6 & 2 N
3.3.1 ¢ 3.3.5 explain the forms of documentary evidencedhat this researchexamined

specifically

3.3.1 Legislation
Legislative provisionsvere a primary sourceof documentary evidencéhat this research

examined Typically, the examined provisions waredomestic origin beingmade by State,
Territory or federal pdiaments However, whereother documentaryevidencesuggested
that domesticcontent wastransferredfrom international legislationthe foreign legislation

was also analysed

3.3.2 Explanatory materials and parliamentary debates

Explanatory memorandgor explanatorystatements in some jurisdictions and for some
types of legislation and parliamentary debates wer@another important source of
documentary evidenceExplanatory memorandare documents that governments prepare
to accompany legislation througparliament The documentsare intended toexplain
legislationcontent while parliamentary debats contain speeches othe draft legislation.
An obvious risk of relyingipon government geechesin parliament and explanatory

173

memorandais that they may aggrandise or exaggeratéegislation effects™’> Macdonald

NEO2YYSyRa GKFG Ad WwWAa az2dzyR LINI OGAOS G2 O

169
170

Richard CommorRublic Management and Policy TransfeSoutheast AsigAldgate Publishing, 2003).
Evans and Davies, abon®6, 382.

" Mark Evans, 'Parting Shots' (2009)R3flicy Studie897, 399.

"2 Neuman, above 159, 472.

13 See discussion of this risk in Common, abo®é% 39.
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documentary research’® As such,in addition to analysing government speechéke
analysisalso collected data frompeedes of political opponents and minor pgrmembers
Legislation may also have been introduced and debated over several parliaments so it was
important to trace the parliamentary progress of legislation aspeeches onearlier

versionsand amendments

3.3.3 Other government documents

The research examineddocumentary evidencefrom government documents besides
legislation andexplanatory memorandaThis followed Dolowitz sentimentthat ¥2 F ¥ A OA |
government statements provide the most direct evidence tHablicy] transfer has

2 O O dzNNB@plesof the other publications examined were annual reports of
government agenes that dealt with statutory injury compensatigrgovernmentmedia

releases speechesconsultation documents and budget papefglditionally, the research

examined archival State and Territory Cabinet information althougitcess was very

restrictedand sometimesinvolved considerablealy times

3.3.4 Media reports
Newspaper articles were further source of documentary evidere Articles provided

insights into thepublic policy agendand debate surroundindegislation Alsq the media

could be influential at facilitating or discouraging policy transfdsy shaping public
perceptionsof a reform proposathrough newspaper editorials aneports. Dolowitz has
O2YYSyYyuUSR (KIFG YlFLaa YSRAIFI Aad w2yS 2F (KS Yz
agents learn about policies or programs in other jurisdictibisThe media examined were

all national, State, Territory antbcal newspapers accessible fraire National Library of

l dza NI £ Al WENRODBSQ ¢ S0 aAalbGateesseld SidBichy ®@@sicl | NB
newspaper articleshat were not available on Trovand articlesfrom electronicdatabases

adzOK a4 WCI OGADI QY LiXemMI A Odz I NI &@ F2NJ Y2NB NEBC

3.3.5 Biographical information and o ther secondary sources

The final source of documentary evidence #t this research examined were

autobiographies biographies, secondary historical texts, journal articles and books

174

Keith MacDonald, 'Using Documents' in Nigel Gilbert @d$earching Social LF®AGE3rd ed, 2008285,
299,
P2t 262013 Wt2fA0&8 ¢NIYAFTSNY | bSs CNIYSE2N] 2F t 2f A
176 |a;
Ibid 29.
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Biographcal information typically concerned individuals that weranvolved in the
preparation and passage sfatutory injury compensation such as thesponsibleMinisters,
former Premiers Prime Ministers and senior staff from key interest groups. Australian
Dictionary of Biogmphy was a freqently accessed resource.hd research examined
publications bynotable interest group, such as their annual reports or submissions and
accouni. 2 F 0 2 R A Ke&eQearkhilsb éxanNidddbecahdary accounts of Australian
history, the hstory of particularStatejurisdictionsand governmens, a period in time or an
organisation This dataprovided useful information aboutany structural conditions that

may haveanfluencedpolicytransfer.

3.4 Analysis

The documentary evidence was anaiysvia a qualitative approachThe analysis first
singled outlegislationthat modified theform and or eligibility conditions forstatutory
injury compensationin the research periods of eaatase studyThe analysisnvestigated
the contribution that pdicy transfer made tdhis legislation beginning with theexplanatory
memorand (where availablg The analysighen examinedthe content of parliamentary
debateon the legislation proceeding on thdasis that government speeches provided the
W2 NI Kegplafiof® whilenon-governmentspeeches providedraalternae, often critical
perspective.Further insights weregleaned fromgovernment media releases, speeches,
reports, budget papers andonsultation documentsa I G S N&lévandeQwasoften
identified from parliamentary debate or explanatory mnemoranda The analysisalso
examined wider, potentially criticaldocumentary sourcesuch asnewspaper articles
industry submissions and academpublications These broader sources couldin turn,

direct attention to other, aforementioned materials

There were four objedtes that guidedthe documentary analysis particularliirst, the
analysisobservedtests to identify policy transfer that Smitihias summarised. Tose tests

are:

- the needto show similaritiesbetween policy in the importing countfyurisdiction
and policies overseas other jurisdictions
- the need foranalysisto identify the agenfs) who transferred knowledge about

policies and made policy makers aware of them; and
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- the need for the analys to prove that knowledge about policy transfer

opportunitieshas beenutilised by policy makers during policy developmé&fit.

Secong the analysisocused upon identifyinghe Wg K& & Q 2 §oingl thJthg &rd S NJ
qguestion of the Dolowitz and Marshesear®r framework and reflecting sentiment of

authors such a8enson and Jordaff and Stone'’”® Third,the analysisacceptedsentiment

of authorsa dzOK | & / 2YY2Yy FyR .Syaz2y FyR W2NRIy
GKAOK OGNI yAFSNB G heBX THu secorfi@dy histkrgadzicéouns S S E I
and contextual informationsuch as biographiesvere examined especially. Fourth, and
particularly inthe no-fault motor accident compensationase studyas would be expected

the analysisxaminedexplanations foanyWy # YWJ- yideRtiadIBvans felthat thiswas

an importantaspect to demonstrating policy transf&f*

3.5 Limitations

Thee were twokeylimitations of theresearch approachFirst the decision to rely upon the
case studymethod imposeda limitation. As sectior8.2 acknowledged, a comprehensive
appraisal of the contributiothat policy transfer madevould involvea detailedassessment
of the origins foreveryexampleof gatutory injury compensatiorbut this was notfeasible
As such, theesearchnecessarilflimited its analysis tdour case studieswhichmade the
study tractable Second, thelecision to rely upomlocumentaryanalysisnvolveda potential
limitation. Expanding the projecto include documentaryevidenceand other research
techniques such aactor interviewscould haveprovided more detailed explanatiors of the
contribution that policy transfer madeHowever, as section B.noted, the case study
research periods meant that accessing individuals with-fiestd knowledgevas nd always
feasible The research deliberately analysédcumentary evidence fromnultiple sourceso
obtain different perspectives orthe contribution that policy transfer madePersonalised

insightswere also drawn from biographicadformation. It is feltthat the approach tadata

Y7 adrian $nith, 'Policy Transfer in the Development of UK Climate Policy' (2002)I8% & Politicg9, 81. On

the importance of identifying the agent(s) of transfer and the role they played, see Evans and Davies, above

n 96, 369.

"®Benson and Jordan, abovelB2, 374.

rg2ySs WeNIYyAFTSNI FyR 8NBY af I GA2y 2F t2f A08Qs 62085
% Common, above 169, 89; Benson and Jordan, abov&2?, 374.

Blg gl yasr Wt NIAWH399.K204Qs 62088 y
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collectionand examination of different documentary sources addressed any limitation that

relying upon documentary analysisgsented

3.6 Conclusion

Of the various researclapproachesavailable for this study, the case studyethod was
consideredthe most reliable and practical to address the research questiois Chapter
discussed themerits of thecase study approach arekplainedthe criteriathat wererelied
upon to select the four case studies exandnd&he criteria inclded a requirement that
studies examingéhe mostsignificant examples aftatutory injury compensatiora criterion

to incorporatel Wy S 3| { A &xHteriontaiteStPastassertions about policy transfer
andearlyg 2 NJ SN& Q Olgglaisn/Thelredearghyfelied upon documentary analysis
with data drawn from sourcesuch adegislation, explanatory memoranda, parliamentary
debates, governmentdocuments media articlesand secondarytexts. Analysis of the
documens collectedhad regardto recommendations from past authors who suggested
factors thattransfer researchers should examine particular The reliance upothe case
study approachand documentaryanalysis wasicknowledged tainvolve limitations, but

thesewere not assessetb be significant.
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CHAPTER4
%- 0,/ 9%236 ,)!'"),)49 . $ 7/ 2+%2306 1
(1882 7 1926)

4.1 Introduction

This chapter examines thresults of thefirst case studyndertaken for the purposes of this

research. Itsprimary focus, consistent with the research questjors revealing the

O2y UNROGdzi A2y GKIG LRtAOE UNIXYAFTSNI YFRS G2 O
G2N] SNEQ O2YLISyal idAazy tS3aratliArzy éhfpteOi SR T
askswhy policy transfer occurred, what was the degreketransfer; whatthe sources of

transfer were what actors weranvolved and what factors restricted or facilitated transfer.

The chapter assesses whether there was evideforeassertionsthat early Australian

62N] SNEQ O2YLISyal iArish legishbR%al yf RIKA2ZNI gHOR LINSIRADS |
British legislatiort®® Also,the chapter tests the claimabout statutory transfer in Australia

that Carroll made. As sectionl.2 explained, Carroll contends that from around 1850 to
MpnnI GKSNB dl ® dAli REGHY ¥y KgzAEI I YR Y2NBE aSt SO
from the UK to Australi®®* From 1900 until World Walt, Carroll contends that transfer

from the UK continued but was even further in declifie.

The chapter discovers, consistentwiththel®& t £ | aaSNI A2y > (GKIF G O2f 2
legislation andnitial g 2 N SNE Q O2YLISyal dAz2y fS3aratlrarzy O
overwhelmindy from the UK. Howeverransfer was not necessarily from final British
legislationor UK legislabn alone Transfer from the UK diminishefdllowing passage of the

first 82 NJ SNA Q O 3tafutdS ghd was Arépiiced by interstate transfePolitical

ideology was integral to deciding what lessons transferigue chapter is divided intsix
sectionsplus this introduction and the conclusiomhesixsection headings are titles of four

UK statutesthe 2 2 NJ SNB Q / 2 Y LIS yQid) andia2s¢ction @ile Y ebME YSYy Q&

[ 2YLISyal (A 2y Theofiahsyamire2rgnaf€from the statutein the title and

the section title W2 2 NJ YSyYy Qa / 2 YLISY & éxankin2sy transferyf@s y G A 2 Y

International Labar Organzation (ILO) Conventions

¥235ee, eg, Mendelsohn, abovelii, 218. See al$® S Atiyah, 'Compensating the Accident Victim' (1971) 43(2)
Australian QuarterlyL6, 19.

¥ pyrse, above 8, 9.

184 Carroll, above %6, 6601.

% bid 662.
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42%1 D1 T UAOOS , EAUKEI EOU ! AO voor

4.2.1 Legislation overview

The9 YL 28 SNBEQ [ AMB3&XM4Victca HO Ot My IMB Q [ XUKRAE A G &
was made in response tegaldeficiencieghat injured Britishworkers faced attempting to

recover compensatiom the nineteenth centuryA British employee first proceeded against

their employer for injuriemegligently caused at worik 1837% but cases were few and

their prospects were limited®’ Litigation was costly, wages were low andpoyees risked
recrimination if theyproceededagainst their employet®® Employerswere also protected

from claims bythree legal defencesTrey were: (1) proofi K 4 |y SYLJX 28SSQ:
contributed to their injury defence of contributory negligengg2) proof that the employee

was injured by aknown risk or hazard of their employmer{tiefence of voluntary

assumption or 8k orvolenti non fit injuriy; and(3)the defence oW 02 YY 2y SYLJX 28 Y S\

Thedefence of common employment, which the decisiorHatchinson v York, Newcastle

and Berwick Railway &8 affirmed, especially frustrated employedaims. The defence

relieved employers from having to pagamagesh ¥ G KSANJ SYLX 28SSQa Aya
FY20KSN) SYLX 28SS 6a2YS2y S Ay ThioQuontiRIS0S Y LI 2 &
and 1&0s there were attemptsto limit or abolish employer defencesncluding the

defence of ommon employmentbut they failed**® However, in 1877, a UK parliameaty

select committee recommended that employers should be liable for employee injuries if the
employer could have personally discharged oversight of the employee or if the employer

had ddiberately abdicated their personal responsibilit®®s. This foreshadowed the

9YLX 28 SNEQ [ QUKWwhich rioiliied theQdédfensey cpmmon employment.

186Priestley v Fowlg1837) 3M & W 1. See discussionRiW J Bartrip and S B Burm@ihe Wounded Soldiers

of Industry: Industrial Compensation Policy 1-8837(Clarendon Press, 1988)3-4.

¥7See discussioR W Bartripz 2 N Y Sy Qa ion i YWastigt Cefitury Brita{Gower, 19873.

¥ Bartrip and Burman, above186, 258.

189(1850) 5 Ex 343.

199 5ee discussion Bartrip, above 87, 8.

L United Kingdom Parliament, House of Comman§ LJ2 NIi FNRY GKS { St SOG4 /2YYAGGS
for Injuries to their Servants, 187Report No 28%25 June 187 iii.
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4.2.2 Copying

All Colonies transferre® Y LJX 2 @ SNE Q [ A(UK) dhardctiéristicsaftér icolonial y n
mediadescribedBritish deliberation§’? and some even expressed support for thetatute

objects. The Brisbane Couriand The Sydney Morning Heralfbr examplereported that

GKS 12dzaS 2F [2NRAQ NBFdzaAl f aSYIRSRI RAGKSY &N
Y I Y& This support and coverage ofitsh union deliberation$® piqued local union
AYyGiSNBaid® LYRSSR>X GNIRS dzyaz2ya o0SOlIYS | @2
legislation characteristicsat a time when their political influese increased with the

widening of the franchise. Within a few years, the Australian Labor party would form and its
representativesentered parliamen® 5 SY 2 y & ( NJatfitide, the othairdeoh HIan

1884 meeting of theSATrades and Labour Counciasid thatthe9 YL 2 @ SNBRQ [ Al 0 A
1880(UK)K I R WLINP @SR I 3IANBIF (G adz00SaaQ FyR (GKSNB ¢
SAY™ Thus, in addition to altruistic considerations, political motivations also explained

transfer.

Coloniescopied almostevery aspect of th® YL 2 & SNE Q [ XUKpwhdnihéye | O
transferred its characteristicS® As a resultemployees inthe sameOl 4 SI2 NA Sa 2 F

t I 0 Zadzth& British statute had thesame legal remedies against their employes
someone that vas not an employed& they were injured ircircumstances copied from the

British legislationt®” Governments also copied qualificationson this right. For example,

1¥25ee, egiGeneral SummaryThe Sydney Morning Heral@ydney), @ July 1876, ;7'Parlamentary’,

Supplement, South Australian Regigtedelaide), 19 July 1876, SGeneral SummaryThe Argus
(Melbourne), 19 July 187677 9 Y LJt 2 & S NIEBfsbdgnelGodrid2D Audjuist 1880, PEm@loyers' Liability
Bill', The MercunfHobart), 20 August 1880; Employers' Liability BillThe Sydney Morning Hergl8ydney),
20 August 1880,;5Bills Before the House of Lordshe Brisbane CouriéBrisbane), 6 September 1880, Phe
New Employers' Liability Act in Operatiofihe Maitland MercuryMaitland), 17 February 1881, 6

1% Threatened Political Crisidhe Brisbane Couri@Brisbane), 3 September 1880, Phe Action of the House
of Lords',The Sydey Morning HeraldSydney), 3 September 1880, 5

%" See, egThe Trades Union Congress in Brisfitie South Australian Registéelaide), 28 November
1878, 6

%' The Trades and Labor Coundite South Australian Advertigérdelaide), 21 July 1887,

1 Employers' Liability Act 18§RSW) Employers' Liability Act 18§8ISW)9 Y LI 28 SNEQ [ Al ©
1886(Qld);Employers' Liability Act 18§8A) Employers' Liability Act 189%as) 9 YL 2@ SNE Q [ A
1886(Vic);Employers an@mployesAct 1890 (Vic)Employers' Liability Act 1894VA)

¥"Workmen's Comgnsation Act 189760 & 61 Vict, ¢ 3% 1.Those circumstances were generally personal
injuryduetol y&@ WRSTSOG Ay (GKS O2yRAGAZ2Y 2F (KS gleaz 2N
0dzaAySaa 2F (GKS SYLX 2@& §NINHzaWySRI (oM T XKy OLQIzLISTNAIYYIES y1RSNEOSY
superintendenceWy S3t A3Sy 0SS 2F lyeé LISNR2Yy Ay GKS aSNBAOS 27
workman at the time of injury was bound to conform, and did conform, where such injurjtedsuobm him

KFE@Ay3 a2 02yW20NN SRIT2YA&daA2y 2F yed LISNAR2Y Ay (GKS &S
obedience to the rules or bylaws of the employer, or in obedience to particular instructions given by any

At AGE
I 0Aft

> Q¢

[atN
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GKS WRSTFSOGQ Ay (GKS 4| thah éntitled 2eMfloyees tor praoded y S NEB
agairst their employerhad to have been undiscovered and/or not remedied by the
employer due to their negligence or the negligence of someone that the employer had

SYyiNHzaiSR (2 1S8SSLI GKS sleazx 62NI™"ZT YI OKAY SNE

D2 @S NY Y S vigascarded@ithEae\Carroll contentich K I & WY dzOK wO2f 2y Al
O2yGAydzSR (2 0SS ol &aSR 2 y™ (Ql&rtlyithefadidhgf cobrtaNNE R T
legislative bodiesvere subordinate to the British Parliament, with their laws liable to be
overruled by that Parliamerds Tasmanian Attorney General Andrew Inglis Clark noted in

1891, provided some explanation for the copyifj However, this was not aituation of

Woercive transfeffrom the Imperial Parliameras that term is understood by Dawitz and

Marsh AsBennet and Forbesxplaini KS W/ 2f 2y Al f hFTFFAOS advLl (K
SELISNAYSyGa yR | OlA@St &2 RédtherOdoidNhodednfents S NI A f
copied British policy due toa mix of voluntary coercive and irdirectly coercive
considerations. Hudson and Sharp suggest thablonial 32 3SNY YSy(iaQ oSt A S
Wa dzLISNA 2 NA G&Q 2F . NRadimpokantyPassibly fhizbeligefieéted Yy R Od
the fact that 34 per cent of the colonial populatioin 1880 had been born in the U¥®

Further, Meaney contendshat the W O dzf (0 dzNJ that rbahy3Bditisia ters brought

gAOK GKSY WINBg Ay 1 dzZAGNIEALY SadisSSY FyR ¥
Wiz221 AYZ2NRAYIFGS LINA B°SEohomic depengerce Iefveen & ( A & K

person delegated with the authari @ 2 F GKS SYLX 28 SNJ Ay (GKIFId 60SKIfFQT 2N
of the employer who has the charge or control of any signal points, locomotive engine or train upon a rail or

0 NI Y Em@apers' Liability Act 18§RSW)s 1;Employers' Liability Act 18§8ISW) 1;9 YLI 28 SNEQ [ Al 0 A
Act 1886(Qld) s 4Employers' Liability Act 18§8A)s 3;Employers' Liability Act 189%as)s 3;9 Y LJX 2 & SN& Q

Liability Act 1886Vic) s 3Employers and Employés Act 1§9@)s 38;Employers' Liability Act 189WA)s 1.

%8 Employers' Liability Act 18883 & 44 Vict, ¢ 42 2;Employers’ Liability Act 18§RSW)s 4(1)9 Y LI 2 & SNE Q
Liability Act 188NSW) s2(19 Y LI 2 & SNAE Q [ (Qld)sAl); Eniplyers' OidbilitmAct1888A)

s2(1);Employers' Liability Act 189%as)s 4(1);9 Y LJX 2 & S N& Q1886 {\t) 6 4(T)Bmpldyers aDdi

EmployésAct 1890 (Vic) s 39(1Employers' Liability Act 189WA)s 4(1).

¥ carroll, above 156, 661.

W J Hudson and M P ShaAustralian Independence: Colony to Reluctant Kingtheibourne University

Press, 1988)4.

*1Bennett and Forbes, abovess, 173.

22 3ee discussion ieter KarstenBetween Law ath Custom: "High" and "Low" Legal Cultures in the Lands of

the British DiasporaThe United States, Canada, Australia, and New Zealand,-18@® (Cambridge

University Press, 200807; Bennett and Forbes, above n 53, 173.

2SR A Gollan, 'Nationalism, the Labour Movement and the Commonwealth' in Gordon Greenwood (ed),

Australia: A Social and Political Histeiyngus & Robertson, 195545, 145.

2 Neville MeaneyThe Search for Security in the Pacific, 1004 (Sydng University Press, 1976)43 For an

At fdzad N> GA2yZ 4SS GKS RAAaOdzaaA 2y ReferBoyca Britishidessyia Q LI NI A
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Golonies and the UKwvas also important and there was eelief that copying British
legislationlimited legal challengedNriting in respect of Victorian poliégr example Moore
explained thatWii KS 3JdzA Rl y @S da2aR2yayIfyRaO YRS AaK GSEGO:?
WOSNIETAKIINEY & WoOoRBADISNASY OX [aad ¥Mz0 Ra viS& vyt My OBH

before the law settled®®

4.2.3 Restricted transfer

Gonservative parliamentariasfrom State upper houses could be pial to government

decisions to copy British legislation as parliamentary responses to a ban upon
WOy I NHDIRYE2Y A0GNI SR ¢KAA (KSaraa m2nsd SyRa
respectwere an example ol 02 S NO A @& gavéidmgrisTwertkzed to make or

more commonly notmake amendmentsagainst their will In their articles 0of1996 and

2000 Dolowitz and Marshused WO 2 S ND A @ B thé dbhtgkticFi@dedtransfer by
externalactorsonly but this research widens its remW/ 2 @ (i N/ Hes@ilukzida practice

that emerged following passage of themployers Liability Act 188QK) It involved

employees proviohg a written undertaking not to pursugor WO 2 y 1 NI OG 2 dzi Qv 2 F
under the statute. In return, their employer tgically agreed tacontribute to or make a

larger contribution to an accident relief fund that had been established to compensate
injured employee$’’ Contracting outattracted strident criticism fromBritish trade unions,

possibly because employee/ employaro-operation threatened their position and

2S2LJ NRAAaSR S vaihs2atatsS acgo@ingftoh Badrip anl 8BldmarO2dzf R 6 S |
L2 6 SNF dzf NI GRbeniGriffitas v ES@ADDB&S dpheld the legitimacyof

contracting oufunions and the Btish Liberabppositionunsuccessfullgoughtto legislatea

ban. Acting in response to altruistic considerations and union lobbyioglonial
governmentsalso sought @an. However, only the governments in SA, Queensland and WA

succeeded in the face strongconservativeopposition.

Alison Alexander (edJ;he Companion to Tasmanian Hist@gntre for Tasmanian Historical Studies, 2005)

402

®girWHarrisg a22NBs Wi/ Sy (dz2NE BWFnal-ofiConiparatikel ggislatibnéa@ 6 Mo n 0 M
International Lawl75, 182.

2% pid 183.

27 see discussion of accident and relief funds, including those that existed befodeXhelf 2 8 SNBE Q [ AF 0 A f A
1880(UK), in Bdrip and Burman, above 186, 15960.

208 Bartrip and Burman, above n 186, 182

299(1882) 9 QBD 357.
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ConservativeJ- NI A I Y Sy { | NJo Eoyitéaing dunilai2 giiokniled Rayixiety about

the implications for enployers of departing from British legislatioNSW parliamentary

debate provides an examplénspired by Brish policy, the Parkes governmentNSWhad

attempted to include threaovel LINR @A A2y a Ay (GKS 9WNEW)PeySNAEQ |
were a contracting ouban; inclusion of domestic servangmongeligible employees and
permission for employees toecover compensationf they notified their injury within

12weeks rather than the British six weeks. However, all three aspects were omitted.
Typifyinga majority ofLegislativel 2 dzy OA f Y S Y csEbhEad (lahel Sir IBawadE)S

Knox declared thatifth b {2 . Aff WgSN® VYILI @2 RISWEONIK Wik 02 F A
(UKBZ L akKz2dzZ R KI @S {2Simiarydibhin Frizer feff thaf R was A (0 K A
W ROAE&I6ES G2 F2ft2g GKS O2dzNhBerelwer k@SR 08
sentiments inVictoriawhere aresigned Attorney General declaréu 1886that the Gillies
I320SNYYSyid sta €tSTU oAGK tAGGES FEOGSNYIl GAGS

after Legislative Council oppositiét.

The colonial SA governmesticceeded ifbanning contracting outvith the co-operation of

some high profile parliamentarianshat accepted its altruistic benefitd=uture Premier

/| KI NI Sa YAy3adz2y SYLKIFIaAaSR GKFG O2y iNF OlAy:
Y} 3y A indz® B and there was sufficient support from parliamentarians that had
promoted social welfare causes to pase legislation.Legislative Council member Allan
Campbellwho voted foraban, g & + YSRAOIf LINI OGAGA2YSNI GKI
the Adelaide Homeop& A O aSRAOFf [/ KFINAGE@QX RSOAASR | WK
| RSt FARSQa L}R22NBaild adzdz2NbaQ |yR Wg2NJ] SR dzyal
KSI t ( forekdmplet'Former Adelaide Mayor William Buéso voted for the ban and

“9New South WaleRarliamentary Debates egislative Council, 27 September 1882, 588 (Edward (later Sir

Edward) Knox). For examples of Legislative Cbs@atiment critical of copying from British legislation see
New South Walefarliamentary Debated,egislative Council, 4 October 1882, 712 (Leopold De Salis); 809
(Alexander Campbell).

1 New South Walearliamentary Debates.egislative Council, 4 @tter 1882, 712 (John Frazer).
Victoria,Parliamentary Debated, egislative Assembly, 24 November 1886, 2480 (Henry Wrixon).

South AustraliaParliamentary Debate$jouse of Assembly, 26 August 1884, 746 (Charles Kingston).
Suzanne Edgar, 'Allan Campbell' in Bede Nairn and Geoffrey Serlé\(exig}lian Dictionary of Biography:
Volume 7: 18911939(Melbourne University Press, 1966 542, 542.

212
213
214
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stated that KS 0Sf ASOSR GKIFIG GKS 9YLX 28SNBERQ [Al 0.
NEBIljdzZA NBYSyiia 2F°0KS g2NJAy3 Ofl aaqQo

Parliamentarian intervention was also critical ttee contracting outbaninthe 9 Y LJX 2 & S N& Q
Liability Act 1886Qld)**°The9 Y LJt 2 & S NAd1886{Qld)vastddsdribed a ONB | GG A 2 y Q
of the Premier Sir Samu@riffith*’’ who acknowledged thaft had been W ¥ NJ o¥f §i&
0FaraqQ 2F GKS ANIOIG HZRES Rt AR KSI (OKD W Added X T2 NJ
R 2 dz&'fiThd@ebchanges benefitedth employers and employee6riffith explained that
acontragtingoutbang & ySOSaal NE o6SOFdzaS AF fS3aAatl (A2
of the land and an employer ought not to be in a position to get his workmen to contract
themselves out ofii & ®ypifyingd2 y & SN G A @S  oppasifioh WilinyBox NA | y &
and William Forrestboranded G KS o6 y | -8 y Wyadad KnQimgméition upon

SYLX 2 &S NA& Q comtik’d RHBweveriitzpassed. In part, this was because some
LegislativeCouncil nembers mistakenlybelieved that employers were already unable to

contract out??*

Like SA and QueenslantlyA also traced its contracting oubar?®® to parliamentarian
personalityandO2 y A SN G A @S  dgdboNunity to ¥iSefvé treNidiplicafian® ofa

ban in other ColoniesNalter (later Sir Walter)aines and George Leake were kegnsfer

agents. James had spent six months as a barrister in London in 1888 and, according to Hunt,
GKA& SELI2AadzNBE (2 WdzNbly 4&ljdz f 2 N3 Saamaswast N S R
Wl OGABS Ay NBER2NNKI B SBRdza4 ( Ky R*NT@sSvasdgiriifigayit £ S| R
asWAdzy A2y fSFRSNBR KIFIR O2YYAGGOSR (2 SYLX 2&SNJ
establish aWA Trades and Labor Council orD8cemberl892. Jaras insisted that the

#530uth AustraliaParliamentary Debates egislativeCouncil, 12 November 1884, 1671 (William Buik).
oYL 28 SNBEQ [ @IdsAZ AGe ! O myyc
#7 Charles Arrowsmith Bernay@ueensland Politics During Sixty (183919) Year§Government Printer,
1919)107.
izQueenslandParIiamentary Debates egislative Assembly, 10 August 1886, 293 (Sir Samuel Griffith).
Ibid.
220QueenslandParIiamentary Debated egislative Council, 6 October 1886, 167 (William Forrest), (William
Box).
*13ee, eg, QueenslanBarliamentaryDebates) egislative Council, 6 October 1886, 167 (George King); 167
(Augustus (later Sir Augustus) Gregory); 167 (Andrew Thynne); 168 (Patrick Macpherson).
oYL 28 SNBEQ [ WASK4. AGe | O wmy dn
223 yall Hunt, 'Sir Walter Hartwell James' in Bede Nairn and Geoffrey SerleA@estsyjian Dictionary of
2E32i40graphy: Volume 9: 18911 939(Melbourne University Press, 1966 466, 467.
Ibid.
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QYL 28SNARAQ [Al 0ARAdZRR . AY ©2 NMaylapwml G602 'WBiKS Y2ald
9y 3t A& R afpapdbBed Mansfer of a contracting out ban from tieY LX 2 & SN& Q
Liability Act Amendment Act 189(INZ)**°® The conservative Forst government and
conservative parliamentarians in the Legislative Cowlotked many James amendments

but accepteda ban. Essentially this was on altruistic grounds although the emergent
political influence of unionsvas relevant.From the 1880s, unionK R 6 SSy WSy R2 N
FAYLFYOAY3I YR Y20AfAaAy3d SdnddaesirwA’ PréandigrJLI2 NI Q
C2NNBald SELXIAYSR GKIFG LISNXYAGOAY3T LI NIGASa
WoliekKSe Fft 1ySe¢g (KIG AYyRWryalB8Bagas @2NSPHI

by contracting out?®

¢CKS LI aalr3asS 2F GAYS | yR opidihd Bdliatkd thagster ofJ- NI A |
further disparity from the 9 YLJX 2 & SNE Q [ A (UB)Awheh (s@me todiial my y n
governments extended its protecins to seamenBritish unions had agitated to have
seamenincluded among thenmanual workers thathe 9 YLJX 2@ SNEQ [ AUKP AT A (@&
protected and, as withearlier experience local unionsechoedtheir demands.SeameQ a
protectionwas an aspect of thefN2 [ F 62N tf F GF2NY 2y SYL} 2& SN
18927%° and also featured in the Progressive Political League of Victoria Platbtie

same yeaf Conservative parliamentarians maintainegservations but progressive
parliamentariansn SAfaciltatedthe 9 YLJX 2 & SNA Q [ ISA)oeinfexténdedtb OO my y
seame® and he 9 YLIJ 2& SNA Q [ A(RId)whskakso exténded to sgamen

However, this was nobefore a failed attemptinthe 9 Y LI 2 & S NH.&B6 BillkQIdp*A £ A G &
and conservative padmentarians receiving an opportunity to assesgeiircolonial

implications. A former 2 LILR Yy Sy G4 | O1y26tf SRISR G KI [the WSE LIS

#5\Westen AustraliaParliamentary Debates.egislative Assembly, 2 August 1894, 116 (Walter (later Sir

Walter) James).

#°Employers' Liability Act Amendment Act 1§87)s 9.

2" Andrew WellsConstructing Capitalism: An Economic History of Eastern Australia; 198&(Allen &
Unwin, 1989)158.

#\Western AustraliaParliamentary Debated,egislative Assembly, Baugust 1894, 241 (Sir John (later Baron
John) Forrest).

# seeWilliam Guthrie Spencéustralia's Awakening: Thirty Years in the Life of an Australian AgitEer
Worker Trustees, 1909883.

?%pid 395.

231Employers' Liability Amendment Act 1§8RA)s 2.

232QueenslandParIiamentary Debated egislative Assembly, 19 August 1888l 4Sir Samuel Griffith).
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9YLX 28 SNBRQ [ XQId)) bft ndary &of its i@ m§ 2 blJ >8 Brlions>It agdp

medig>® alsolobbied forreform.

VOULOD

P
O

4371 OET AT 60 #1101 PAT QKOET T !
4.3.1 Legislation overview

The2 2 N] YSy Qa / 2 YLISWGE&ALVigtyo 12N MBP0AR [/ 2YLISY &l |
18976 | Ywafdmade in the final years before the turn of the century. The stanasthe

outcome of policy transfeitself after the conservativeUK Salisbury governmentirew

inspiration from social insurance reforms that the Bismarck government enattéche

legislation emerged following an ongoing political stalemak®ut contracting out®’ and
dissatisfaction with thecomplex eligibility criteria, delays and costly legal proceedings

receive protectionsinderthe 9 Y LJ 2 & SNA Q [ {UK)B*AFtaseliidplies ét thery y n
statute wasalsopart of a political strategy of the Salisbury govérS8 y i G2 dzaS W& 2 O
Fa | YSIya 2F dzy RSNXYAYAyYy3I I Rhe KENRXFHEQE2 T
Compensation Act 189UK)prescribed amounts of compensation that employers had to

L& AF Fy SYLX 28SS &adzFFSNBR TLISNERYAY @&KEdNDE
their employment®*® An injury had to disable an injured employee for at lemsi weeksto

be compensablé' and not be attributable to serious and wilful miscondut® The
RSTAYAGAZY 27T fowadpedsitionyn@s liditedo BrhpdofeSs in particular

manual professions such as those involved in employmeninoor about a railway, factory,

233QueenslandParIiamentary Debated egislative Council, 17 October 1888, 81 (Edward Forrest). See also

QueenslandParliamentary Debates egislative Council, 17 October 1888, 80 (William Box).

#43eeTrades and Labour Councihe Brisbane CouriéBrisbane), @ June 1887, :&ir S W Griffith, 'Seamen
and the Employers Liability AcThe Brisbane Couri@Brisbane), 27 September 1887, 3

23 Editorial, The Brisbane CouriéBrisbane), 19 July 1888, 4

2% For a brief discussion see Lynn AbraBismarck and the German Empire, 1§71918(Routledge, 1995)

32-3.

%7 3ee discussion in Bartrip, abové 8y, 89.

BpavidGHare¢ KS CANBG . NRAGA &K 2 2 NJYAS Yriversity FRe¥d I96BE + G A2y | Of
#9seeDerek FrasefThe Evolution of the British Welfare State: A History of Social Policy Since the Industrial
Revolution(Palgrave Macmillan, 4th ed, 200857.

#%\Workmen's Compensation Act 18%D & 61 Vict, ¢ 3% 1(1).

*11bid s 2(a).

*2bid s 2(c).
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mine, quarry or engineering wofk> CdzNII KSNE SYLX 28854 O2dzZ RV

compensation andourt-ordereddamages for the same inj®*

4.3.2 Emulation and inspiration

Thez 2 NJ YSY Q& [/ 2 Y LIS (UK)lwashahew soufdel of wapsterolonial and
Stategovernmentsand its content informedocalreform. TheDangerous Buildings Removal

Act 1897(Vic) provided for the removalf@ fire-damaged eightstorey building in central
Melbourneandincluded2 2 NJ YSy Qa [/ 2 Y LJS yUX)adpdc®.yTharitBhiBillmy T
circulated among Victorian parliamentariansnd, together with their natural interest in

working conditions; this facilitated a Labomproposal to transfe2 2 NJ YSy Qa / 2 Y LISy &
Act 1897(UK)provisions Billy Trenwith explained that K S NS Wg | & clitknight LJ2 & & A G
even be said the probabilitg 2 F 42YS &ASNA2dza RAalof SYSyd 2N
work2* The Dangepus Buildings Removal Act 189Vic) copied British characteristics.

Subject to some exceptionshis ment that workmen employed in or about the repair,

alteration or pulling down of théuildingbecameeligible forweekly compensation for up to

three yeas or, if they had died, their dependents became eligiblefoK NS & S NBEQ 64| -
reasonable medial or burial expensegre reimbursed if there were no dependerff§
Parliamentaryacceptance of the provisiowas likely facilitated by themall number of
workersaffected and the fact thatheir duties were not expected to last for longer than a

few weeks or monthg*’

4.3.3 Coercive transfer

The firstgovernment toSy I OG0 | F2NX I £ 62 NJ S NEHR KiogatonLJS y a I
government inSA The KingstorB 2 SNy YSy i KIFIR AYGNRBRdzZOSR | 2
Bill into the ColonialParliamentonly months after the 2 NJ YSy Qa [/ 2Y LISy al (A2
(UK)commenced However, tiand a further 189%Bill failed. The fact thatPremier Kingston

attended parliamentary deate upon the British legislatiéff facilitated this earlyappetite

> Ibid s 7.

*Ibid s 6.

245Victoria,ParIiamentary Debated egislative Assembly, 30 November 1897, 354 (Billy Trenwith).

% Dangerous Buildings Removal Act 189it)s 9.

4" See parliamentarian discussion of Bill contents at Vict&%aliamentary Debates egislative Assembly,
30November 1897, 363 (John Hancock); Legislative Council, 1 Dec&88y, 179, (James Bill); 381 (William
Embling).

#8\Workmen's Compensation Bill: Explanation and Criticisieg, South Australian Regis{é&delaide),

16 November 1898, 9
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to legislate. However,despite acknowledgingdil K i KA & 3I2@8SNYYSyid C
[parliamentary] opposition by adhering clostp the British legislatiorf*® Kingston was

not content to coly the2 2 NJ YSy Qa / 2 Y LIS @R)Veibdtid.JK S G2 N yYddry Q a
Compensation Bills of 1898 and 1899 omitted a British rule that limited compensation for
construction workers to those employed on buildings of particular heighexampleafter

Kingstona G I 6§ SR G KI G A #° BdnsferridgoByitidhdibéral dppdsition ol

the Bills also soughio extend the class of eligible workers shipping workers andhe

WA Yy 2 dzNE perritted the/incilisiog 9F Y& Ay 2 dzNE W Bayuerit ypen 2 dzi 2
any employment declared by proclamation to be dangerous or injurious to health, or
RFIYy3ISNRdza *2 fAFS 2N fAYOQO

TKS 22N] YSyQa [sawredsSoised df e (i 2 A f YdzOK | O2LkR Q 2
legislatiorf>? but conservative_egislativeCouncil parliamentariansere dissatisfied. Council
membership had changed since t8eY LJ 2 @ SNB Q [ ASAppadsédiadt nawO i myy
resembledd KS Wol adA2y 27 OBahar®anibPincuséibedto all Biatel . dzi f
upper houses at the tur of thetwentieth century?>® Council defeateattemptsto diverge

fromthe2 2 N] YSy Qa [/ 2 Y LIS yUK) e§skrgiaflydue @ Goncerpsdabout the

financial implicationsfor employers of novel characteristic* As William Robinson

explained, the House ¥ / 2YY2ya o4l a Wil NASfe& O02YLRaSR 27
[ 2NRa FfyY2ad SyaGANBfe 2F SYLIX 28SNERQ 6KAOK Y
Fo&az2tdziS 3dzZ NI yaGSS GKIFIG y2 KIENY 2N NrAal ¢l
2 2 NJ Y Sy Qnsatidn Adf L8STUK)>°

Ultimately, he 2 2 N YSy Qa [/ 2 Y LISy h)icdpiddymultipl® @ 2 NidYiSy Q&
Compensation Act 189{UK characteristicsand government had to rely upon special
circumstancego secure diparity. The election of former Premie€hales Kingston to the

Legislative Council gave the government a-eeat majority inthe vote to include seamen

#930uth AustraliaRParliamentary Debatedilouse of Assembly, 15 November 1898, 851 (Charles Kingston).

pid 852.

BPly2 2N YSyQa /2YLISyalGazy . AftY QELI YL GA2Y YR [ NRGA
#2g5ee, egEditorial, 'Worknen's Compensation Acfihe Weekly Heral(hdelaide), 12 November 1898, 5

23N G Butlin, A Barnarchd J J Pincu§overnment and Capitalism: Public and Private Choice in Twentieth

Century AustraligGeorge Allen & Unwin, 198251.

4 geg, eg, South Australarliamentary Debate4,egislative Council, 8 December 1898, 477 (James Martin).

#530uth Autralia,Parliamentary Debates egislative Council, 13 December 1898, 489 (William Robinson).
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AY GKS Wg 2 NJfof exdniple’® §& pass & Glaugeythat included electric lighting

2Nl Z 61 0GSNB2NJ & |yR LINEOOF SYER 2¥REy HE8NRgza
eligible for compensation, the government accepted unwieldyrequirement for there to

be an address from both houses of parliamémfore aproclamationcould be madé>’

Also, the government secured a reduction in the minimum petloat a worker had to be

disabled torecover compensatio® QY A Y A Y dz¥Y R A &dmotkofweeksto diEENA 2 RQ 0
This wasafter fending off a motion to copy the British two weekperiod by highlighting
RAFFSNBYyOSa Ay sisépport §oi theArefofmi om Griendly sodidies and

02y OSNYy y2i (2 KI @S A yeteildNGcEBMpengahdfrSThektortiwed (i | NIJ S C
experience highlightedd 2 y & SNIJI G A @S  tderdide dpproaéhyalibougdh thefeda Q

was an exception. The 2 N] YSY Q& / 2 Y LIS (($A)candpengatedWQIS NF ey h f
injury arising out of and in the course of employhé @hich omitted the British
requirement for injury to havearisen from Wl O O X°RBhig wa@ not mentioned in

parliamentary debate apparentiyue to Comcil oversight

4.3.4 Transfer from NZ

The 2 2 N] SNERQ / 2 YLISy@ERA)Iwad ythe seComdAustrgheamng 2 NJ YSy Qa
compensation statuteand it incorporated more dicrepanciesfrom the 2 2 NJ YSy Qa
Compensation Act 189{UK) Indeed, Walter (later Sir Walter) James, who attracted the
flroSt 2F WaSYOSNI F2N) b%Q TF2NJ KA A sl@isn YLA2Y
characteristic€®® O2 YYSY G SR GKIF{G GKS .2AZNJ) SNEIQ W o2l YALSSR/CH
for Accidents Act 190NZ)rather than the British statuté®? Minister for Lands Adam
WIEYS&azy y2GSR GKFG GKS adlk ddzi S wYzahdlSNz Of 23 St
f SIA&f 1 GAZ2Y 6| SBritishstae®R gl yOSQ 2y (KS

P2 2Nl YSYQa [/ 2YLISY@ANGARYH | ORS MW A 2y 2 Paremehty Y I y Q0 & {
Debates] egislative Council, 20 November 1900, 418.

*"See South Australi®arliamentary Debates,egislative Council, 20 November 1900, 419 (John Hannah
Gordon). The relevant subsection, incorporating the requirement for parliamentary consentVa&snen's
Compensation Act 190&A% 3(11).

»8\Workmen's Compensation Act 19®A)s 4(b).

#930uth AustraliaParliamentary Debates,egislative Council, 14 December 1899, 342 (Gregor McGregor
#9\Workmen's Compensation Act 19®A)s 4.

1 See Western Australi®arliamentary Debates.egislative Assembly, 14 August 1894, 223 (Septimus Burt).
#2\Western AustraliaParliamentary Debats Legislative Assembly, 3 September 1901, 737 (Walter (later Sir
Walter) James).

3 \Western AustraliaParliamentary Debated,egislative Assembly, 29 January 1902, 2595 (Adam Jameson).
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Transfer from NZ reflected the political influence that Labor parliamentarians exerted in WA
at the turn of the century Two Labor parliamentarianBad beenelected to each of the
federal Seate and the House of Representativdsambersfor WAat the inaugural federal
election. Sx Labor representatives weraso elected to the WA Legislative Assembly and
Premier Leake relied upon their support to govern throughout 1901 and 1%a2abor
parliamentariansand union officials had demonstrated their preparedness to adtassfer
agentfor NZlegislation The inaugural Trades and Labour Congre$8A hadendorsed the
enactment of compulsory conciliation and arbitration and trade union legisiatiodelled

on NZ legislatiorin 1899%%°
Conciliation and Arbitration Act 19QWA) and Trade Unions Act 190@VA) overlapped.

' G2NYySe DSYSNIt wAOKINR t Syy Shat thekhSrdlo&ly G K dza ¢
X 02 GFr01tS adzweSOita O2yySOGSR 6AGK Ay Rdza i NAR
FRYANF GAZ2Yy 2F Ftye 20KSRI LR2NIA2Y 2F GKS . NAGA

Subsequently, provisions of NZ legislation d@he Industrial

Multiple2 2 NJ SNE Q / 2 Y LIS ¢WA\}piovisyscopieddi 2 NIpSIMBE Q /h2 YLISY &
for Accidents Act 190QNZ) characteristics Most obviously, thestatute transferred NZ

Y2YSy Ot | GdzNB 2 F W ganddisBeNjiredsly @xeNdett i femdféhagdy Q
government employeé&&® like the NZegislation Further, the statute copied a NZ euthat

amounts owed to workers in particular industries became a charge on employer #A8sets

and a rule that permitted government to prescribe provisions for any mandatory accident
insurance policy’® The government wuld have liked to transfermore 2 2 NJ S NA Q
Compensation for Accidents Act 1902)characteristics However, like their counterparts

in SA, the government faced opposition from conservative Legislative Council

parliamentarians essentially due to concerns about employer implications artdrstate

4 T Stannage, 'The Composition of the Western Australian Parliament: 1890 (1966) 4(4)niversity

Studies in History, 12-13.

%5 5ee dicussion i H Vanden Driesen, 'The Evolution of the Trade Union Movement in Western Australia’ in
C T Stannage (edd,New History of Western Austra({idniversity oMWestern Australia Press, 198352, 370.

5 \Western AustraliaParliamentary Debated,egislative Assembly, 18 September 1900, 467 (Richard
Pennefather).

*"\Workers' Compensation Act 190ZA)4 H O MU 0 RS T A yMorieks20pmperiBation foR AddidSnsD O T
Act 1900NZ)A HOMU ORSTFAYAGAZ2Y 2F Wg2N] SNRO @

#8\Workers' Compensation Act 190&A)s 3;Workers' Compensation for Accidents Act 180B)s 3.

29 \Workers' Compensation Act 190&A)s 17; Workers' Compensation for Accidents Act 1@0R)s 18.

“Oworkers' Compensation Act 190&A)s 20;Workers' Compensation for Accidents Act 1@08)s 21.
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competitivenes<’! Thegovernment was unabl® transfer a Nfrovision thatwidenedthe

scope of employees protected to include employees injwad?l y & Ay RdzAGNALI f =
2NJ Y ydzf | O todexamylet’? RathedJt tad to copythe narrower empbyment

contexts to which the 2 NJ SNB Q / 2 Y LIS ySa) appliedt 'y This eDsiuredthain n

WA employers were not disadvantaged compared to their SA counterparts

4.3.5 Further transfer from NZ

Thez 2 N] SNE Q / 2 Y LIS (Qu)wasthe thlird AuStéliang @M SNE Q O2 YLISY &
statute and continued transfer dynamics thaaffectedits WA equivalentThe statue was

passed after multiple failed attempts ateform from Labor. Indeed, reflecting their
determination, Bowden contends thaQueenslandLabor etered the MorganKidston

coalition governmenti 2 WgAy GKS LI &a&l 3S 27F YATidedneré NA | £ |
more NZ characteristickithe2 2 N] SN&E Q / 2 Y LIS gA)tharkitye2 2 Qi S MO H
Compensation Act 1908)Id) Likely, this was becaasLabor formed part of government

and labour interests demanded transfer from the NZ legislation.The Workerhad

commentedin June 19011 KI . W¢S 4l yid | 22N]YSyQa /[/2YLISys:
GKFEG 6KAOK OFYS Avyi®retaNdISThiswgs sigrifficarfit aghé 6551
Worker g & | WLI2 6 S NF dzt Tl OG2N A*F Consentatfg & f | YR

parliamentarians haclsoreceivedmore opportunity to assesghe financialimplicationsof

the NZ legislation. Transtedd aspectsof the 2 2 NJ S N& GsatiénZor AEsidents Act
1900(NZ)included i KS Wg 2 NJ SNE Q O2 Y LISiké dn- WAAadd/ Dwidgr2 Y Sy Of
Wg2N)] SN RSTFAYAGAZY GKIFG AyOf dZRSR ?8Sve) 285543

governmentalso adopted the broader employment contexts in whignjuries could be

gee, egWestern AustraliaParliamentary Debated egislative Counc29 January 1902, 2595 (Sir John

Winthrop Hackett); Legislative Council, 30 January 1902, 2658 (Richard Septimus Haynes).\Bgitaalsd-t
Audax',The West Australia(Perth), 5 September 190144

P\wWorker®) / 2YLISyal GA2y TERYs 4.32€) agRBegtéri Austrlidarliantbatany Debates,
Legislative Assembly, 12 September 1901, 900 (Sydney Piggott); 903 (William George); 904 (William Butcher).
*3\Workers' Compensation Act 190&A)s 4(2) The employment contexts were any employment on, in or

about any railway, waterwork, tramway, electric lighting work, factory, mine, quarry, or engineering or

building work and any proclaimezmployment that was dangerous or injurious to health, or life or limb,

provided there was an address from both houses of parliament

MONI RESE L 26RSYS Wb2 LYLINROSYSy(G 2A0GK2dzi {GFyYRENRAAL
Relations System, 185 cpbmc Q A Y . NI} Rf SWork aAdiSRif jh P&Baliset The His®iy afv =
Labour Relations in Queensland 1859 to 2(Fjeration Press, 2009) 1, 15.

#wWanted, A Workmen's Compensation AGthe Worke(Brisbane), 15 June 1901 ,3

*®spence, above 29, 175.

" SeeWorkers' Compensation Act 1908ld)a H 6 RS T A y A ivhreys' Canfpenshtich fol ASOMIENGs T
Act1900NZ)a H ORSFAYAGAZY 2F Wg2N] SNRO
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sustained and receive compensation from NZsTritludedanyagricultural work work for
the Queensland government and employment on, in or about any industrial, commercial,

manufacturing or hilding work®"®

The2 2 NJ SNBE Q onAX 19855 & F R KAIKEAIKGSR LI NI AL YSy
draw lessongrom UK and interstate experiencResponding to a practice observed in the

'Y F2NJ SEFYLX SE GKS I20SNYYSyild LINRKAOAGSR SY
pay to fund futue compensatiorf’® The government also prescribed minimum
compensation forinjured workersbelow age 21 as securit§?® and allowed government to

reduce widowsQ O2 YLISY &l (i A 2sb6meénbllelsello® acdount ofi &marriage,
WRNHzy 1 SyySaas y3NIfSDKS NI Fa dercFmtBmeEs/yollovdvdias O2 y R d:
O2yaSNBI G§AGS LI NI Al YSy landthotay expgeriedd hfdeidawis 0 | & ¢
WY A adza Ay 3Q . Rdgher dseygaverinfer yermitted infirm and older workers to

agree alternate compensationwithin legislatedamounts®®f Said (G K24S 62 NJ SN
Gdzft YSNI 6AfAGE (2 Aye2diNEQ RA&ED2dzNI 3S SYLX 28 SN

Employee cocessionsn the2 2 NJ SNA Q [/ 2 Y LIS yQid)atirdcd/ alldgadiens m i p
that it was biasedtowards labour interest$®* Howeve, conservativelegislative Council
parliamentariansalso compelled transfer and non-transfer of NZ characteristicthat

benefited employers.Conservative parliamentarians prevented government transferrang

NZ amendmerff® that reduced theminimum disabitly period fromtwo weeks to one week

for example This was essentially due to concerns about the ¢bat a reduction would

have for employersThe timeframe that workers had to lodge @mmpensationclaim was

B2 2 N] SNEQ / 2YLIS@aNs8.A2y | OG0 wmonp

P bid s 14.

*pid sch cl 1 Proviso (c).

?®!1pid sch cl 8.

2 pid sch cl 1 Proviso (a), (b).

283QueenslandParIiamentary Debated egislative Council, 15 November 1905, 1605 (@&wdarlow).
Following passage of tie 2 NJ Y Sy Qa / 2 Y LISMK) médiazhgd repddiéd thatysapme elderly and
AVFANY YAYS 62NJISNE 6SNB RAZOKINHSR RdzS (2 O02yO08Nya
compensationsee, eg ‘Labour Troukes: The Workmen's Compensation Attie West Australia(Perth), 6
October 18985; 'Lancashire Miners: The Workmen's Compensation Abg, Sydney Morning Hergl8ydney),
6 October 1898, 7

4 Editorial, 'The Workers' Compensation Bilhe Brisbane Couri@Brisbane), 21 September 1905, 4
ORAGZ2NAIf X We¢KS 2 2Thwa Bishine Caurdirishgng)| 24 ®colfer 1905f 4 Q >

B \Workers' Compensation for Accidents Act Amendment Act 19D 4.
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alsoreduced from the British six monstfrominjury dat&®°to two months?®’ Further, e

period in which weekly payments were redeemable for a lump sum was reduced from six
months to three month&® and compensation for injuries sustained while proceeding to or

from employment was expressly deniétl One industrialist parliamentarian decled that

G2 Ffft26 O2YLISyaldazy Ay (KA &P Cohdedaizéa (1 y O
LJ- NI A I Y Snéréaseddepayedn@ss to dictate innovationsould become significant.

4471 OET AT 60 #1101 PAT QKOETT ' AO vorti

4.4.1 Legislation overview

Thez2 2 N] YSy Qa [/ 2 YLISWK)Wad repeafed by@he 2y gSy Qa / 2YLISYy &
Act190& ¢ 9 Rg2 &N YOS W& 6/42 Y LIS 'a Yiiehiehybecar@ginew ¢ n ¢
transfer source. The2 2 NJ YSy Q& / 2 Y LISOS 4UK( a8 ymnade Oy the
CampbelBannermanLiberal government, whichad wona landslideelection victoryon

5 Decemberl905. What distinguished the 2 NJ YSY Q& [/ 2 YLIS@WR)Iframiitga y ! O
predecessor were considerably improveshtitiements for injured wokers. A revised

workman definitionsubstantially widened the scopd employees eligible for compensation

G2 +ttf AYRAQGARdzZ t&a SYLX28SR o0& glé& f@BF WYIYyY
example®®? Seamen acquired rights to compensation, individuals hat sustained

particular prescribed industrial diseases became eligible for compené&tiamd the

minimum disability periodwas reduced from two weeks to orfé> This reflected the

Workers' Compensation for Accidents Act Amendment Act 1902°0NZ)

2 2N YSy Qa [/ 2 Y LIS guasteli ice 374 9Q)[b). My T

#"\Workers' Compensation Act 1908Id)ss 8(1), 9(1)(a).

% |bid sch cl 12.

2 |bid s 4(2)(iii).

*% QueenslandParliamentary Debated egislative Assembig6 October 1905, 1362 (James Forsyth).

#Iworkmen's Compensation Act 19@Edw 7, ¢ 5& 16(2).

LoAR & Mo ORSTAYAGAZY 2F Wg 2 NJ YhanjaDemploysek &tiBg aboSeNB & LIS (
aprescribed annual amoun£p50 a year); casual employees or those employed otherwise than for the

LJzN1J2aSa 2F (GKS SYLX 28SNDa GNIRS 2NJ odzaAySaaT LIt AOST
RgStftAy3a Ay (GKS SYLX 28SNRa Kz2dzaSo

2 2 N] YSY Qa idnAcr199%g Edwif, c 58, s 7.

**Ibid s 8.

25 |bid s 1(2)(a).

2% \Workers' Compensation for Accidents Act Amendment Act 19D 4.
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4.4.2 Restricted transfer

No government copied multiple 2 NJ YSy Q& [/ 2 Y LIS @B)pravisiensaswaO i ™
the case followingthé 2 NJ YSy Q& / 2 Y LIS (UK)IASpdc® ¢f the @kl British 1

statute transferred to federal statutesompensatingnjured seafaers that the Fisher Labor
government madé®’ However, conservative parliamentarians frustrated Labor
parliamentarian attempts to transfer 2 2 N] YSy Q& | 2YLISY AUK§ A 2 Y !
characteristicsat State levep [ | 6 2 NJ LJ- Nittidnss¥dgestedhaidneg2y2aNd Y Sy Q &
Compensation Act 1906/K) had become the preferred benchmark ¥ 2 NJ 62 NJ S N&
compensation legislatian This was likely facilitated by the fact that the Liberal
CampbelBannerman governmenvas the main opposition to the Conservatiparty in

1906 and therefore occupied a similar role to Lab&uidence suggested thatpolitical
ideologywas important totransfer decisionsit the time Conservative parliamentarians had
forcedtransfer from thez 2 N YSy Qa [/ 2 Y LIS UK)lwhidhzhgCohséniivemy g T
Salisbury governmentmade for example However, conservative parliamentarians
overwhelmingly frustrated transfer of novél 2 NJ YSy Qa [/ 2YLISYy@®KGAzyYy |

characteristics.

The firstStatetd 2 Sy I OG | ySé ¢ 2 NJ Shilbwing the22 Y288 yYaS yiha2 y
Compensation Act 1908JK) was the Wade conservative government in N$émier

Wade had assumed his position three weeks after the 1907 State eldaiaro actionwas

GFr1Sy 2y 62NJSNEQ O2YLISyal GA2y decansevative2 y i K &
federal Deakigovernment in April 1910. Hogan explains that federaRS TS 1 aSy i Wz
gl dSa GKNRBIdZAK (GKS b{2 [ A0dSNI ofitd heMiesaQther y R Wi
forthcoming State electioA® T2 LINB &Sy (A ( & 8z & & Ghtyetefors, M@@NS LI
A2OSNYYSyYyG 6Syid Ayd2 WFdzZft OF YLI AIYy Y2RS:E ¢
session from June to AugusStThe2z 2 N] YSyY Q& / AcrlIOID(NEW)ivasoxe of

those promised Y R KA IKE AIKGSR O2 yoacsrNdabaiitiaghects Bf2hB S NI/ Y S
new British statute The statute transferred Workmen's Compensation Act 19qBK)

characteristicshat wereinthe2 2 N YSy Q& [/ 2 Y LISYK) IFar An2nfuryto®eél My o

*" e, egSeamen's Compensation Act 190%h)s 5(2)(a) Seamen’'s Compensation Act 1Cth)s 5(2)(a).

*®MichaelHog Y= We¢KS mMomn 9f SOGA2YyQ Ay C&BOKISELI SRAlI Yy KRXBSY!
Politics in 28 Century New South Wales 1901 to 1927 Volume(Pagiament of New South Wales and

University of Sydney, 2001) 91, 101.

2 pid.
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compensable, for example, it had tarise W6 & SYQIOARdzG 2F FyR Ay {l
employment®® However, the statute did not transfatovel2 2 N] YSy Q& / 2 YLISY &I |
1906 (UK)characteristics such as compensationdategories of industrial disease. Also, the

minimumdisabilityperiod was two weeksvhereas the UK hadccepted one weef*

The2 2 NJ YSy Qa [/ 2 Y LIS R&W iias anyearly €ampls df monservative State
governments combining interstate characteristiather than transferring British precedent

The Wadegovernment copied? 2 NJ S NEefsation2A¢tLI905Qld) provisions that
concerning the amount of compensation for injured workers under age 21 or that were
infirm.3%® Further, mther than the inclusive wide Britsh Wg 2 NJ YI yQ tHeSTA YA i
government emulated SA legislation sothaf{ 2 SYLJX 28SSa KIFIR G2 oS S
YEydzZf €1 02dNDR Ay LINSBAONAOSR SyLi emméeg i O2y
contextsincluded the unwieldySAclause thapermitted2 4 K SNJ WRIF y3ISNR dza Q SY|
be proclaimed subject to a resolution from both houses of the NSW parliaffierithe

explanation for this clause was essentially concerns about ensuring interstate

competitiveness.

The2 2 NJ SNE Q [/ 2 Y LIDy(Bak)idllovgey thel 2CRAN] Wy Qa [/ 2 Y LISy al
1910(NSW and continued the bias towards employer interests of its predeces$he
conservative Lewis government members had purportediy A G SR Wl AL Ay ad
0 K N®laritt he2 2 N] SNA Q / 2 YI9RTas)inipasedythe tightést restrictions

dzLJ2y O2YLISyaliadAazy StAIFAoATAGE 2F L THhidwas 2 NJ SN
despite the initial Bill being introduced by Lab8f.Indeed, highlighting their philosophy

¥ Wworkmen's Compensation Act 19MNSW)s 5.

%1 bid s 6(a).

%% 1pid sch 2 cl 7.

%% |bid sch 2 cl 1(2) Proviso.

I 6AR & HOMO ORSTAYAGAZY 2F WE2NJ YIEYyQU®
*%pid ss 4, 5(b).

3% 3cott Bennett, 'Sir Neil Elliott Lewis' in Bede Nairn and Geoffrey SerleAedipglian Dictionary of
Biography: Volume 10: 1891939(Melbourne University Press, 1966 94, 94.

Tt | NI AFYSYGY | EheMefungHebart), 45I8yy18 10,8 (Charles Howroyd).
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towards worker interests, @vernment parliamentariansincludingPremier Sir Elliott Lewis,

attemptedtoO2 YLISt 62NJ SNBR (2 O2y(iNAOdA®S (26 NR& ¢

The Labor involvement, and Legislative Councomeration, explained some aspects of the

2 2NJ] SNEQ / 2 Y LIS (ras)thahedefited e@mployavsth addition tocopying the

Wg2N] SNEQ O2YLISYyal (A 2k/50 2y22NY SSNBEQ { d2NSLIST/NSRH YO Ab2Y
reduced the minimundisability period to one weelkfor example The Legislative Council

retained this concssionon altruistic groundsafter the Lewis governmenattempted to

insert a two week threshold®® Labor also transferred provisions of the 2 2 NJ S NA Q
Compensation Act 1908QId) that prescribed minimum compensation for low income

workers under age 21 and peitted older and infirm workers to agree alternate
compensatior™® Further, Labortransferreda NZ tablé* that prescribed the amounts of

O02YLISyal GA2y F2NJ LI NI A Odz)’F 1$eeTablé AiSrRn ekxtidc® dzNA S &

Table 41 Extract,Second Schedule2 2 N SNEQ / 2YL)Syras) GA2y | OG0 wmd

Nature of Injury Ratioto the Compensation for
Total Incapacity (%)

Loss of both eyes 100
Loss of both hands 100
Loss of both feet 100
Loss of a hand and a foot 100
Total and incurable loss of menfabwers, involving inability tc 100
work

Total and incurable paralysis of the limbs or of mental powe 100
Total loss of the right arm or of the greater part of the arm 80
¢c20rt t2aa 2F GKS tSTa | N 75

[SourceW2 N SNBEQ / 2YLIS@as)j GAz2y | OG0 wmdwmn

The responsibleNZ Minister that introduced the table in that countryrationalised its

inclusionon the grounds of ensuring consistency gorédictability of payments for workers

%% :House of Assembly: Friday, November 11: Workers' Compensatiof BillMercuryfHobart), 12

November 19108.

%99 'parliament: Legislative Council: Thursday, November 24: Workmen's Compensatidin&iMercury
(Hobart), 25 November 1910, 7

#%\Workers' Compensation Act 19(Mas)sch 1 cl 1 proviso(b), (c) and (d).

1 workers' Compensation Act 19(08Z)sch 2.

$2\Workers' Compensation Act 19@Mas)sch 2.
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and employers®® Similar justificationswere advanced forthe tableQ dnclusion in the
2 2 N] SNE Q idnAcvIRIB(ras):

Aspects of the 2 N] SNR Q [/ 2 Y LIS yTas) that Begefited @riaployedsmware the
exception as, in the main, the Lewis governmeavised the2 2 N] SNEQ / 2 Y LISy a
Bil 1910(Tas) to benefit employers. Like the NSW Wade g@vernment, the Lewis
government did not want Tasmanian employers burdeneddypensatiorresponsibilities

that did not exist interstate Thus, he government removed a claussompensating

industrial dseasethat Laborhadcopied fromthe2 2 N YSY Q& / 2 YLIS@WRI G A2y
Parliamentariansjueried the applicability of some of the listed diseases to Tasntahihe
governmentemulated SA and NSW legislation to permit additich& I y 3 S NP dzdoQ A Yy Rdz
be added to the employment contexts in which injuries were compensable, provided a
resolution was passed by both houses of ParlianfétiReflecting Queensland legislatiof’

the governmentalsocopied the explicit prohibition on compensation for injurssstained

while proceeding to or from employmenit’

The Lewisgovernmentnarrowed compensationcharacteristics thahad originated in the

22N YSyQa [/ 2 Y LIS @W&)whighhighlightédtheimdetdgrmination to protect

employer interestsTo reflet a formLJdzN1J2 NIi SRt & Wil { Sy FTNRY GKS
example®!® the government defined’ ¢ 2 NasISYW&) LISNE 2y SYLX 28SR Ay
any railway, ,factory, quarry, mine or engineering work provided the individual did not earn

above athrda K2f R YR ¢l a y2i FYThiswddmbindd: restricBve LI 2 & Y
elements of the workman definitianin both thez 2 NJ YSyYy Q& / 2 YLISWE) GA2Y
and2 2 N YSy Qa [/ 2 Y LISWK)IAlEG @yo ah danéndmeptthat conservative

parliamentarianNorman Ewing initiated?® the governmentwidened the British rule that

313
314

New ZealandParliamentary DebatedHouse of Representative® October 1908, 940 (John A Millar).
'Parliament: Legislative Council: Wednesday, NovembeiT®&' MercuryHobart), 24 November 1910; 7
'Parliament: Legislative Council: Thursday, November 24: Workmen's Compensatidh&Mercury
(Hobart), 25 November 1910, 7

*5\Workers' Cmpensation Act 1910Tas)d H O RSTFAYAGAZY 2F Wg2NJ SNDO ®
$\Workers' Compensation Act 1903Id)s 4(2)((iii).

$"\Workers Compensation Act 19@as) s 3(4)(1l).

¥8'House of Assembly: Friday, November 11: Workers' Compensatiof Bél\MercuryHobart), 12
November 19108.

#9\Workers' Compensation Act 19Masld H ORSTFAYAGAZY 2F Wg2N] SNDO
$0'parliament: House of Assembly: Thursday, September 16: Workers' Compensatidhdé3Nercury
(Hobart), 17 September 1909, 6
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LINB Of dzZRSR O2YLISyal dA2y FT2N) Aya2dz2NASa. Taadza Gl Ay
revised preclusion included@hdzNA S& RANBOGE & FddNARodzilof S G2
ne3t A3SYyOSQ 2NJ WoNBIFIOK 2F Fyeé NHzZ S LINAYGISR Iy
LINR G SOG A 2y Q *2/torn&rGéderal dWsliBra ®Propsting explained that the

2 2N] SNEQ / AcvioByTasheld M2 yWA Yy GKS YIFAY (KSly,9y3fAa
WRAR y20 32 &2 FINT GKS YIFIEAYdZY O2YLISyal GA2,)
sSNB Y2NB? t AYAGUSRQO®

The2 2 N] SNEQ [/ 2YLISYa&H EN2YRSIYAY anidgdmnia SR O2y aSNDI
preparednessto frustrate Labor attempts totransfer WoNJ YSy Q& [/ 2Y LISy al G
1906 (UK) characteristicsand the2 2 NJ YSy Q& / 2 Y LIS \($A) wak 2ndther Ol M
example. From 1907, successi®&A Labor governments had attempted to transfer

2 2N] YSYyQa [/ 2 Y LIS y®K)ichaagteristic® but fmotdn appdsit from a
conservative dominated Legislative Council. Attorney General Bill Denny stressdtighat

22N] YSYyQa [/ 2 YLIS@AG Ga\ 2WOA NI dzl tmtddmml O2 LJE 2 F (K
which would havesecured Council acceptance in190Q However, Cadzy” O A f YSY0o SNI
attitudes had changedAustralasian National League leader Beaumont Moulden declared

that the2 2 NJ YSy Qa / 2 Y LIS (UKIKI AR2 yWSIGORSYd/i&@ 62NJ SR
due to attempts to amend it and litigation about its conterit§.Further, John (later Sir

John) Duncamoted that WA 8y GKS 2f R O2dzyiNBEX YSy Ay O
migratory in their habitstey 6 SNB ¢2N] YSY Ay ! dzZAGNI £ Al QO

LegislativeCouncil membersnsisted that the Verran government transfer compensation

chamcteristics that emulated thé 2 NJ YSy Qa [/ 2 Y LIS yUK)jariddAn®eystaté Ol my
legislation Responding toCouncildemands for exampled KS W@ 2 NJ] Yy Q RSTA
narrowed from the British approacti 2 A Y RA @A RdzI f & Sy 3l @8fs Ay WY

such as workers whose average weekly earnings exceeded a thresholdodkdrs and

#L\workers' Compensation Act 19@as) 3(4)(I).

%22 see’Parliament: Legislative Council: Tuesday, November 22: Workers' Compensatidin@&iercury
(Hobart), 23 November 1910, 6

%3 southAustralia,Parliamentary Debatesjouse of Assembly, 11 July 1911, 73 (Bill Denny).

324 South AustraliaParliamentary Debates,egislative Council, 12 September 1911, 201 (Beaumont Moulden).
5 350uth AustraliaParliamentary Debates egislative Council,Recember 1911, 315 (John (later Sir John)
Duncan).
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domestic servants excludeéd® There was a notable exceptiorto rejecting new British

legislation however. This is becauSeuncil members did not insist uptimeir oppositionto

copyingthe list of compensable industrial diseases in the NJ YSy Qa [/ 2Y LISy al
1906 (UK). Council members hamhitially voiced concerthat SA employersvould be liable

to compensate diseases acquired interstatehat provision were included’ However,

Chief Secretaryrrederick Wallisstressedthe presence oflegislative protections which

meant that liability would not accrue if disease was acquired elsewfférellso, seeking
appeasementthe Chief Secretary noted that thgovernmenthad relentd onits desire to

transfer other aspects ofthe 2 N YSy Qa / 2 YLIS@WRE 2 A ¥ dzNIBfi & mipis §
OzdzZ R faz O2yaAiRSNI (KE coveinmiebtNantreafies weeS &1 Y

successfuf®

4.4.3 Increased transfer

Labor parliamentarians ctinued their attemptsto transfer2 2 N YSy Q& / 2Y LISy &l
1906 (UK)characteristicand gradualljhadmore success. This reflected the passage of time

FYR O2yaSNIDI (A J&bilith db dsbeaslinplegtions ik Brijish Statute. As

the Commy 6 St GK 22N]SNERQ / 2(€th)Sdéronsirdte?,y” LabbrO (i M d
parliamentarians werealso increasingly prepared to innovateand improve g 2 NJ S N& Q
compensation characteristis to benefit employees The / 2 YY2y S| f (i K 2 2 NJ
Compensation Act 191Zth)estda f A A KSR ¢2NJ SNAQ O2YLISyaldArzy
generalyF 2 f t 2 6 SRXPHFK I KBA Y S& YSy Q& ¥YThsYreBwilat iti A 2y !
transferred characteristicsfthe2 2 NJ SNB& Q / 2 Y LISK) Hawaverywhéen@é mdn c
government would have neceededwith the UKone week minimum disability perigdt

faced strident internaldemandsfor no minimum Queensland Labohad attemptedno

minimum disability period in 1908nd eventually accepted three day period®*? Reflecting
Queensland Labosentiment, QueenslandSenatorJames{ 4 S¢F NI NI} Af SR G KI

term of one week is one of the most stupid and conservative propositions | ever heard

¥%\Workmen's Compensation Act 1I98A¥ n O RSFAYAGAZY 2F Wg2N] YIyQOU ®
¥ see, eg, South Australarliamentary Debas,Legislative Council, 4 October 1911, 315 (John (later Sir
John) Duncan).

8 50uth AustraliaParliamentary Debates.egislative Council, 5 December 1911, 318 (Frederick Wallis).

%9 50uth AustraliaParliamentary Debates.egislative Council, 14 Novemtied11, 491 (Frederick Wallis).

330 seeWorkmen's Compensation Act 19(8A)s 12.

331CommonwealthF’arliamentary DebatedHouse of Representats,19 October 1912, 4757 (Patrick Glynn).
$32\Workers' Compensation Act Amendment Act 1d0®)s 2.
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of #*Duly,the/ 2 YY2y 6SI f 6K 2 2 NJ $N& Q(Cth)Rad IS nffidirhutnA 2 y |
disability period.

Laborcontinued transferof2 2 NJ YSy Q& / 2 Y LIS UK)characesisticin@hig M dn ¢

2 2 N] SNEQ [/ 2 Y LISHWaA)Udlikeity equiv@lénts iNGW, Tasmania and SA, the

22NJ SNEQ / 2YLISye2HioA2RAR OU2MmpMBAGNAOG GKS U
inddA Rdzl £ & Ay @2t &S Instedid, theYScaldah fovefninent2cdehhEngated

SYLX 28SSa Ay WYlydzrt fFo62d2NE Of SNAOFE 62NJ
particular excepted groups such as police and outworR&rsThe WA statute also
compensated seamen, consistent with tfe2 NJ YSYy Q& / 2 YLISYEKPT A 2y 1 (
reduced the minimum disability periodfrom two weeks to ong*’ and introduced

notification timeframes that were consistent with those in the &K.

Three critical factors explaineavhy the Scaddan government transferred 2 N] YSy Qa
Compensation Act 190@JK) characteristics and Labparliamentariansin other States

failed. First, the passage of time had allowed conservative parliamentarians to assess
characteristic® A Y LJt ik ofherijufisgigfidnswvhichallayed concerns_egislative Council
member William Patrick Snr noted that seamen were captured by the legislation in other

e** Second,the absence of

States agustification for their inclusion in WAfor exampl
acrimonious relabns between the Scaddangovernment andthe WA Legislative Council

such as those irSA obviously assisted policy transfer. Third, KS FI OG0 (0 KIF 0 WL
authorities had circulated details of tife2 NJ YSy Qa / 2 Y LIS (UK)laid/askedl ! O
that reforms 5 Wo NR dza K (i Aligely had tsomg BnPacth PhéiGoundil did not

accept all aspectsf the2 2 NJ YSy Q& [/ 2 Y LIS yukKyhaweveryln dar@aiilar,m don c

Councilmembersdefeated a clause thatopied theBritish list of compensable industrial

%33 CommonwealthParliamentary DebateSenate, 5 Decenas 1912, 6432 (James Stewart).

% SeeWorkers' Compensation Act 190A)a HO MU ORSFAYAGAZ2Y 2F WE2N]l Yl YyQO O
3% SeeWorkmen's Compensation Act 19@Edw 7,c5B 4 Mo O RSTAY Wirke®y 2F W2 NJ Y )
Compensation Act 191®@&/A)a HO MU ORSTFAYAGAZ2Y 2F Wg2N] YIyQou®

3% SeeWorkmen's Compensation Act 19@Edw 7, c 5& 7;Workers' Compensation Act 19Q0&%A)s 12.

%7 Workers' Compensation Act 19Q&A)s 6(2)(a).

*¥1pid s 7.

39\Western AustraliaParliamentary Debates.egislative Council, 5 December 1912, 4259 (William Patrick

Snr). See also Western Australarliamentary Debateg,egislative Council, 5 Deceertl912, 4257 (Hal (later

Sir Harry) Colebatch).

%93ee mention at Western Australi@arliamentary Debate4 egislative Assembly, 10 October 1912, 2337

(Thomas Walker).
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diseasesdespite its presence in SMembers expressed concethat employers may be

liable fordiseasesaused by earlier, perhaps unidentifiable, employ#fs.

The2 2 N] SNRE Q [/ 2 Y LIS yWéA) tiarfsfBmgd cbnibé@nsakiofeiveracteristics that

benefited empbyees from sources besides the2 N YSy Qa / 2 YLIS@WE)ING A 2y !
AGAd 6ARSNI WYSYo S Niordampie the Bcedddn &derrf8rit thayisheriiedl 2 v
FaLISOGa 2F GKS WNBRI2ZNY 83& OR $ BN YIS HNEESTReE MR Y O
goveriy Sy i Ffaz2 NBAGNROGSR a2t AOAG2NBRQ oAt AGE
award, which was based upon a NZ provisithand retained aspects of the 2 NJ S N& Q
Compensation Act 190QRVA) that wereinitially copied from NZsuch asthe fact that

amounts aved to injured employees were a charge on particular employer ad&bts.

Further, he governmenintroduced atable of maims**® Passage of these aspects, and the

22N] SNEQ / 2YLISYyal(\Wa 2y gehetal) highlgtiedH conservative
parliamentarian®  I¢Pagckptanceof compensation characteristics that benefited

employees.

TKS Ayl dz3dzNJ € g2N] SNEQ O2 Y LdStgratdd icangeyvativa O | ( dzi
parliamentarian® A Y ONB I & SRimpraved 8 I} §RB Q2 D2 Y LISy al GA 2y
Sixattempts 2 £ SIA&f | (S ¢ 2 NihdSrdh Madén2Vichoi widce 1O§%2 y

andi KS 2 2NJ SNE Q / 2 Y LISWHamttdiistiygntentd\hacbeenvdgbated td + A O 0
such an extent that there was littleew from prior BillsThe2 2 N] SNBE Q / 2Y LISy al (
1914 (Vic) andWorker€2Compensation Act 1918vic) transferred multiplez 2 NJ YSy Q&
Compensation Act 190@JK characteristicsLikely,as with thez2 2 N] SNBRA Q / 2Y LISy al (
1912 (WA) this transfer was facilitated by the passage of time Conservative

parliamerii  NA 'y W2KyYy adzNN} &z F2NJ SEIF YLX S RSOt I N

workers compensation], the experience of the Motherland has been of a satisfactory

lsee, eg, Western Austral@arliamentary Debated egislative Council, 4 Decemld&12, 4165 (Archibald

Sanderson); 4165 (Douglas Gawler); 4167 (James Connolly).

%2\Workers' Compensation Act 190¥A)4 n O RSFAYAGA2Y 2F WYSYOSNI 2F | FI Y,
¥3Workers' Compensation Act 190®A)sch 1 cl 24Workers' Compensation Act 1908Z)s 37.

% 3ee, egWorkers Compensation Act 19 8VA)s 18. See government acknowledgement of transfer from

NZ atWestern AustraliaParliamentary Debated egislative Council3 November 1912, 3260 (Jabez Dodd).

#5Workers' Compensation Act 19Q&/A)sch 2.

346Victoria,Parliamentary Debated egislative Assembly, 13 July 1905, 329 (David Smith).
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1 A Y*RAK® influential would have been the fact that all other States fegislated,

providing a further guide on implications.

The Victorian statuteslsotransferredmultiple NZ characteristicsn part reflecting Labor
contributions toearlier Bills.The Peacock government transferred the ability for judges to

award compensation as either athp sum or weekly paymerior examplg®*®

incorporated

a table of maims and permitted courts to increase compensation if an employer had caused

L'y  Wdzy NBl a2yl of S ®SFurther Orefledtiyig NZA £disiatio8’Y e (
governmentalsoestablished a Sta Accident Insurance Office to compete with the private

sector and offers 2 NJ S N& Q O mvilaise®XThsi refiegfed concern that private

insurers may not offer insurance in respect of sommployees perceived as more
vulnerable to injuryand highligk G SR LI NI A YSY GF NAFyaQ I G NHzA
SYLX 2 & S S #6Signifizaiitlyzh Beacoclgovernmentalsointroduced the first legal
NEIljdZANBYSyYy (G F2NJ SYLX 28SNAR (G2 (1 1S 2dzi I LILINE ¢
penalty®* Akey propg Sy i SELX FAYSR G(KIFd (GKS 2yté gl &
2y SYLX 28SNEQ FNRY dzyl yGAOALI GSR LISNB2YI f

obligatory>>*

VDOUT

p!
O

4571 OEAOOG #1 1 DAT GQMPET T !
4.5.1 Legislation overview

Victorian innovation in ta 2 2 NJ] SNE Q / 2 YLISy &\ich aiyWorker®@i ™M m
Compensation Act 1918/ic) preceded significant novelty iQueensland legislationThe

2 2NJ SNEQ / 2 Y LIS (Qu)wiasadaidmark statute i vhe evolution of workers
compensation in AustraliaThe statute pioneered a radical revision of the test that
32OSNYYSyYydG NBfASR dzLl2y G2 RS(SMxMAarsghSierreéd2 NJ S NE&
system characteristics from a notable new sourteestatute was drafted by Premier T J

Ryan,Assistant Ministe for Justice John Fihelly and the Under Secretary for Justice and

347 Victoria,Parliamentary Debates egislative Assembly, 27 November 1912, 31dBn(Murray).

2 2 N] SNEQ / 2 Y LISHW3) b SiVokefs' GodpensatidnAgt 1908c)s 7.

92 2 N] SNEQ / 2 YLISWia)ls G(Be22yNg! SONB I divenY LIS (id) Is 6) SegVictori® i M M p
Parliamentary Debateg,egislative Assembly, 15 October 1911, 1508 (William Plain).

¥0seeGovernment Accident Insurance Act 1889)s 3.

%1\Workers' Compensation Act 190%ic)s 32(1).

%2 yictoria,Parliamentary Debates.egislative Assembly, 27 November 1912, 3151 (John Murray).

B3 Workers' Compensation Act 1918ic)s 37.

354Victoria,Parliamentary Debated egislative Assembly, 27 August 1913, 991 (John (later Sir John) Mackey).
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Crown Solicitor Thomas McCawf8y.McCawlep d Ay @2t dSYSy i 61 & Ay (S-=
I WHSNE O2 YLINEBKSY aihgd& the ad@maydslofitetrmysory jasirghide

and outliring state insurance systems in Nevada and Washingt8These insights would

become significant asthe 2 NJ SNE Q / 2 Y LIS (Qhl)transdfetrgd US @gislatioh M ¢
According to MurphyMcCawleywould take aWf S RAy3 NRfSQ Ay RN} ¥
CompensatiorBill 1916 (QIdf>’ For his part, Assistant Minister for Justfeiaelly had been

a regular contributor toThe Workerfrom 1906; had part responsibility for Labor party

OF YLIATY fAGSNF §dzNB | Y RZ-rehdQOR NRA ¥V F W2 vy AP HzO R

The2 2NJ SNEQ / 2 YLISY &Qid})i irahsferred !\OX0  avapNidarSpiidsadion
characteristicghat favoured injured workers. @&ernment emulated theboroad¥ g 2 NJ Y I Yy Q
definition in thez 2 NJ YSy Q& / 2 Y LIS yUK}far exaniple’?® éoinpensdied c

industrial diseases that overlapped with those in the:¥9and transferred atable of

maims®* In addition, the government implementetieneficial interstate compensation
characteristics. lem Victoria for example government transferred the provision that
mandatedS Y L) 28 SNA K2f R | LILINRE OSR ¢ £ Nourdhetaf@m 02 Y LIS
Victoria and NZ, and alseeflecting a commitment to statewned enterprises that
Queensland Labor had made from 18$8the government established a State Accident

Insurance Officé®® This Office functioned as a monopohyhich Premier Ryan had

355 Betty Crouchley, 'John Arthur Fihein Bede Nairn and Geoffrey Serle (edg)stralian Dictionary of

Biography: Volume 8: 18911939(Melbourne University Press, 1966 495, 495.

%%D J MurphyT J Ryan: A Political Biograghiniversity of Queensland Press, first published 1975, £890
123.

*7pid 122.

358Crouchley, above 855.

*9\Workers' Compensation Act 19(®ld)d 06 MO ORSTFAYAGAZY 2F Wg2N] SNDO ®
% OWorkers' Compensation Act 19(®Id)s 14A, as inserted BiYorkers' Compensation Act Amendment Act
1916(Qld)s 3.

*1\Workers' Compensation Act 19(®ld)sch cl 9.

*21bid s 8.

%3 3eeD J Murphy, 'The Establishment of State Entegziin Queensland, 1913918' (1968) 14.abour
History13, 13.

%4 \Workers' Compensation Act 19(®Id)s 4,
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advocated from 1908% According to Cowan, thenonopoly decisiong | & Wdzy' I & KI YSF

T -

RANBOGSR (26 NRa SyRAy3a G(GKS KdzFE LINPFAGA 3 A

The decision to establish the State Aetit Insurance Officeomplemented transfer oUS
compensation characteristics which were another example of transfer motivated by
government desire to improve compensatiol\s preceding paragraphs explaif\Z
legislationhad been a preferred sourcg woNJ SNE Q O2 YLISy & | forAa&ygr OK I NI
from the turn of the centurybefore the2 2 N YSy Qa / 2 YLISYUK)Jgdine®@y ! Of
primacy However, it seemed thatwhen the Ryan government enacted tfe2 NJ S NA Q
Compensation Act 191@Id), US legislation was new benchmark. Naloubt this was

facilitated by, orperhaps explained, thaforementionedMcCawley memorandum on US

G2N] SNEQ O2YLISyaldAz2yed ¢K2YA&a FyR 2FfSa I|fa
MhMp QX (KS vdzSSyatflyR BRLUISKIIGFEA BT swikd RO R
FAYR 2dzi K26 RATFTFSNBY(H O02dzy i NAS&*¥KI yRt SR (K

N>

N>

Compensation characteristics transferred from the US were signifiddailecting West

Virginian legislation®®® the government narrowed tb UKrule that precluded compensation

for injury sustained from serious and wilful misconduct so that it became a rule that

LINB Of dzZRSR O02YLISyal A2y FT2NJ AYZ0zND (I°Dihdza § R dzo.E
government also permitted compensation for @rsonal injury sustained away from
employment if the employee had been acting in the course of their employment or under
employer instructions or they were injured on a journey to or from such employrént.

This transferredWashington State policY/! These & characteristics complemented a

WadzNLIKe s WeKS 9aidlof AaKYSyld 27 868, 141 BespeQDBNILINA 4 S8 Ay
opposition, the monopoly proposal passed as Council members mistakenly thought that it had been defeated.

See discussion in Murphy,J Ryan: A Political Biographbpove 356, 1267, 1467.

%% paula Cowan, 'From Exploitation to Innovation: The Development of Workers' Compensation Legislation in
Queensland' (1997) 7Babour Histor®3, 101. For government explanations of why it made the State Accident
LY&adzNI yOS hFFAOS || Y2y2LRfeés gKAOK AyOf dzZRSR O2y G NRf f A
financially unsound companies, see Queendl&overnmentSocialism at WorkGovernment Printer, 1918).

83, 87.

%7 Malcolm | Thomis and Murdoch Walégpm SGIO to Suncdi@uncorp Insurance and Finance, 1986)

%8\ Va Code § 15P.684 (Hogg 1913).

¥9\Workers' Compensation Act 19(®ld)s 9(3).

$%Workers' Compensation Act 19(®Id)s 9(1).

2 2 N] YSY Q& [/ 2 Ydu34/ §5191 7% #agh Sesd liaws 345, 357.
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NEOAASR ySEdza G2 SvyLXz2evYSyid GKFG LISN¥YAGGSR
LX I OS 2FQ Sedaddftie Brifishyoimulatigh of injurw2 dzi 2 FQ Y Li 2&8YS$

4.5.2 Restricted transfer
The2 2 NJ SNE& Q idh2aW LUS1G(QIH) dvas a newtransfer ®urce for Australian

governmentsbut the 2 2 NJ YSyYy Q& [/ 2 Y LISy @NBW)&emgnstrated dhat m dom ¢
conservative parliamentariangould still compeltransfer. The NSW Holman Labor
government had announced its aspiration introduce a sociak y & dzZNJ y OS o6 aSR
compensation schemeén 1913%"° However, this plan lapsed when the government
confronted sustained opposition to its legislative program from the consenvalbmrinated

Legislative Council. Between 1910 and 19h@ Council blocked 25.1 per cent of the 412

Bills that the Holman and preceding McGowan Labor governments introdutbd

compared to 8.Jercent of the 210 Bills that nehabor governments had introduced

between 1904 and 191¥” The level of obstrucy ¢ & Wdzy LJ NI £ £ St SRQ |
and Turnet” and this likely facilitated thee-aligned Holman Nationalist government to

copy nearly all aspects of tfe2 NJ YSy Qa / 2 Y LIS WK)inithez2 ¢ NJ V8 Y Miabn
Compensation Act916(NSW). A rare exceph was the inclusion of additional diseases in

the list of compensable industrial diseaséy.

4.5.3 Increased transfer

The2 2N] YSy Qa / 2 YLISy &NBW)prawgd anh Quiomalyasmong transfer
approaches This is becauseother governments increasinglyransferred 2 2 NJ S N& Q
Compensation Ad916(Qld) characteristicsas WA and SA legislation demonstiite

Rdlecting the Workers Compensation Act 19(@®Id) for example the Collier Labor
governmentin WA26f A3l 0SR SYLX 28SNAR (2 K2éaten O2 YL
insurancé’’ and compensatel mining and industrial diseasésthe2 2 N] SN&E Q / 2 YLISy &

%72 pid.

373‘Policy Speech: Premier at Town Hdlle Sydney Morning Hergl8ydney), 15 October 1913, 13

%7 Jim Hagan and Ken TurnérHistory of the Labor Party in New SoWhles 18911991 (Longman Cheshire,
1991)105.

% pid.

$7%\Workmen's Compensation Act 1906SW)sch 3.

37" Workers' Compensation At912(WA)s 8A, as inserted byWorkers' Compensation Act Amendment Act
1924(WA)s 11(1).
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Act Amendment Act 1924WA)*"® Also,going further than the one day minimum disability

period in Queenslandthe government abolished a minimum periodaltogether®”

Apparently, this had been WA Labor policy since 132@hegovernment would havéked

to transfer more2 2 NJ SNE Q / 2 Y LISy &Qld)icha@agteristiodhut itmndem ¢
parliamentary opposition. The Wilegislative Counaiéjectedthe widened nexus betwan
employment and injury to recover compensatidn the 2 2 N] SNEQ [/ 2YLISyal
1916(Qld) for example Also, the Council abolished what the future Premier Sir James
aAlOKStt 06Ny R¥RlauseKiSt W Have Gilizive?] ddnm@ensation for

injuries sustained journeying to and from work. Thensigtent explanation for tis

opposition was concern about the implicationthat these provisionswould have for

employers.

The SA Gunn Labor government continudgtle approach of transferringWorkers
Compenation Act 1914QId) characteristicsin the 2 2 N] SNB Q / 2YLISyal GA2Y
Amendment Act 192¢5A) Governmenh Y it N2 RdzOSR | 6ARSYSR Wg2NJ S
servants and clerical workéfé and oblged employers to insure against potential liatsti

for workplace injury, albeit with some exceptioffs. This reflected the Workers
Compensation Act 191®Id) However, likdVA,the Gunngovernmentfaced parliamentary

opposition to attempts to transfer other Workers Compensation Act 19(@®Id)
characterstics. The government was unable to copy the widened nexus between

e*®* Council members

employment and injury to recover compensaticior exampl
expressed concern about the effects that this reform would havénearancepremiums>®

Also, perhaps becausesmifficient time had elapsed since the2 NJ] SNRQ [/ 2Y LISy al (

378Workers'Compensation Act 191®VA)ss 6A, sch 3, as inserted Workers' Compensation Act Amendment

Act 1924(WA)ss 5, 8.

$9\Workers' Compensation Act 190&A)s 6(2)(a), as inserted Workers' Compensation Act Amendment Act

1924(WA)s 4(2).

%0See Western Australi@arliamentary Debates_egislative Assembly, 22 September 1920, 706 (John Lutey).
¥L\Western AustraliaParliamentary Debated egislative Assembly, 19 December 1924, 2550 (Sir James

Mitchell).

*¥2\Workmen's Compensation Act 198A¥X n O RSFAYAGAZY 2F2 PHRONFOQY QOS | & A
Compensation Act Further Amendment Act 1624) s 3(b).

¥3Workmen's Compensation Act Further Amendment Act {S2% 13. The exceptions were the Crown,

{2dz0K ! dzZA0NI EALY wlkAfglrea /2YYAAaA2YSNIT SYLX 28SNE 64
claims and employers that had enterad approved alternate compensation scheme under section 8 of the

22N] YSyQa /2YLIS@AL GA2y | OG mMdmwm

¥4 30uth AustraliaParliamentary DebatedHouse of Assembl21 October 1924, 1158 (Bill Denny).

¥5350uth AustraliaPatiamentary Debated, egislative Council, 2 December 1924, 1986 (Sir David Gordon).
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1916(Qld) passed the government persisted witltharacteristics othe amended? 2 NJ S NA Q
Compensation Act 190®Id) such asa three day minimum disability period® The

2 2NJ SNE Q [/ 2c¢f Eitlyer Amendgheht Act 1926A) like its WA equivalent,
highlightedthe primacythat interstate transferhad assumed in place of national transfer

from the UK and NZ

4671 OEIT AT 60 #1101 PAT QUOeDT7 T OBDAL®@x#1T 1 PAT O/
Act 1925 (UK)

4.6.1 Legislation overview

The2 2N YSy Qa [/ 2YLISY amdi A2 ym 2 NG Wb/ an 1/ 20YWIS Y & | |
19236 ! Yandsubsequent consolidation, the2 NJ YSy Qa [/ 2 YLISYRE1BA2Y | (
Geo 5 on2dNY YSYyQa [/ 2YLISYydI §Aiehghled thO® 2 NIpUPY Q&
Compensation Act 190&K) They werea new source of transfer for Australian
governments butall declined Only NSW had emulated the 2 N] YSY Q& [/ 2Y LISy a
(Silicosis) Act 1918 & 9 Geo, d4*®" and n other States,governments overwhelmigly

sourced compensation characteristics from interstéarliamentary statementsuggested

GKIGdG GKAAa ¢l a RdzS G2 AyONBFaSR FlLYAtAFINRGE
assess compensation characterisfics A Y LJ ik riokredainiiay” dondibns.

4.6.2 Innovation

The2 2 N] SNAR Q / 2 Y LIS yNSW)highfigyited!th® interstapeHt@nsfer thahad

come tocharacterisecompensation statutesThelegislationwas another landmark statute

Ay GKS S@2tdziAzy 27 o2 ikt SISMPREMIO 2angpdSsédiditér A 2y
increasingNSW Legislative Counailembershipwith 25 of his own appointee€?® Some
characteristicswere transferredfrom the2 2 N] YSy Qa [/ 2YLISYUK).The 2y | O
government copied a provision that obligated employergtst notices of the timeframes

89

that injured workers had to claim compensatidor example®®® Also, the legislation

386
387

Workmen's Compensation Act Further Amendment Act {S2% 4.

Workmen's Compensation (Broken Bill) Act 1@28W)Workmen's Comgnsation (Amendment) Act

1920(NSW)

WC2NI I RA&OdzaarAzy 2F b{2 LINIAFYSYOGFIENAIFIYaQ KAAG2NAO |
Barbara PageThe Legislative Council of New South Wales: Past, Present and Future' (Background Paper

1990/1, New South Wales Parliamentary Library, 1990)

9 Workers' Compensation Act 1986SW)s 43.
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deemed particular individuals to be employefes workers compensatiopurposes® and

includeda rule that allowed workers unable to securelefh 2 8 YSY i WgK2f £ & 2 NJ )
their injury to recover compensatiort"* However, compared to the substantial overlap

between British legislation and the precedifg2 N] YSy Qa / 2 YLISWNSWiA 2y !

transfer was minimal.

Theinterstate g 2 NJ S NJA SatioD 2herad&esfstics that theang government transferred

had beenpresentin some jurisdictions for yearsut were not adopted in NSWhile the
conservative Holman government held officEhe characteristics included tble of

maims®® and a Queensland provision that precluded compensation for intentional
selfinflicted injury or death®* Thiswas inserted athe insistence of theconservative
opposition®** Governmentreplaced the former nexus between injury and employmsat

that compensation was permittedh ¥ |y SYLJX 28SS 41 & Ay2cdz2NBR
SYL) 2 8*Ssi®wdz + i SR G KS vdzsSSyatlyR ySEdza (K
requirement.Injury or death waslsocompensable if sustained in the course of a journey to

or from employmentconsistent with Queesland legislation provided the harm did not
200dzNJ RdzNA Y3 | W&adz ail y R FurtherAliel \BdtNdzSd A 2 y O
Queensland, the governmentmandated workers compensation insurarite and

established a Government Insurance Office to compgete G K LINA @1 S 62 NJ SNE& Q
398

insuranceproviders
ySOSaalNE WoSOFdzAS LINAGIGS AyadzNBNE 6SNB N

The Lang government rationalised that a government insurer was

¥ |hid ss 6(11)12).

*pid s 12.

2 1pid s 16.

3 bid s 7(3)(c).

¥4 New South Walefarliamentary Debated egislative Assembly7 February 1926, 188 (Francis Stewart
Boyce).

3% Workers' Compensation Act 1996SW)s 7(1)(a).

¥ bid s 7(1).

%7 |bid s 18(1).

8 Government Insurance (Enabling and Validgtiagt 192ANSW)
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NEBI &2yl 6f §%° cosgwerhdaantrarl that h some cases, insurers wanted to

charge rates that produced a 150 per cent increase in premftifhs.

The Lang government explained that the2 NJ SNB&E Q / 2 Y LIS (NsW)ibrodght ! O
b{2 WAYy({i2 fAYySQ 6AGK oKIFG I fNBIRebutdhisr a8 SR
understated significant innovations. The innovations revealed that the Lang government had
drawn lessons from the operation of earlier interstate legislatigrarticularly from
Queenslandand they typically benefitedemployees. Responding to amerns that certain

SYLX 28SNRE YlI& 0SS dzylotS G2 20GFAY 62N] SNEQ
LINEFAES F2N SEFYLX ST GKS 3208SNYYSyid RSyASH
compensation insuranc&? To provide some assurance about the form of gemsation,

employers were obligated to pay a capped amount for medical costs as an aspect of
minimum insuranceesponsibilities’® Further, from NZ, the government copied a provision

that abolished theraditional legal defencef common employmenentirely.*** A significant

and landmarKurther innovationwad y A Y RSLISYRSyYy G 22NJ] SNEQ [/ 2 YL
gAGK SEOft dzAAGS 2dz2NA&EARAOGAZ2Y (2 WSEFYAYS Ayl
arising under thez 2 N SNBE Q / 2 Y LIS yoabl{ i#X0Xni® efle€téd ongaing c

concerns aboutthe suitability of the courts to assess compensation and adverse
implications for employeesf the legal system

4x 71 OEI AT 860 #11 bAT OAOEIT #11 OATOET1TO

The primacy of interstate transfer and transfer among national govenimshould not

suggest that there were no opportunities for international transfer. In 1919, the
International Labour OrganisatioriLQ formed and there was theoption for federal
governments to ratify or adopt ILO Conventions and Recommendations thaldwiben

become bindinglLOConventionoon g 2 NJ| S NB& Q Othar édfergetlih ihel rasgarch

39 peter J TyletHumble and Obedient Servants: The Administration of New South Wales: Volume-2 1901

1960(UNSW Press, 200805.

“PKevin Cosgrove, 'The 1927 Election' in Michael Hogan and David Clun&lfed3gople's Choice: Electoral
Politics in Nev South Wales 1901 to 1927 Volume @Rarliament of New South Wales and University of
Sydney, 2001325, 330.

““INew South Walegarliamentary Debates.egislative Council, 12 January 1926, 3905 (Albert Willis).
“92\Workers' Compensation Act 1926SW)s 18(1).

“®1pid s 10.

W2 2 NJ SNEQ / 2 Y LISWA) b 62W@kérs' Cadnipensation Act 19827)s 67;Workers'
Compensation Act 1928ISW)s 65.

B2 2 NI SNBQ / 2YLIS@REW)éaeely | OG mdoHcC
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period were the2 2 NJ YSyYy Qa / 2YLISyal (A 2y 19211 232NW OWE yuaNS
Compensation (Accidents) Convention 19252 NJ YSY Q& / 2YLISyal GdAzy
Disases) Convention 1998 and the Equality of Treatment (Accident Compensation)
Convention 1925Ly o6 NRFR GSNXYAa&X (KSasS /2y@Sydarazya LN
should extend to workmen in particular industries; compensate occupational disease or

ensNB SljdzZl £ GNBFGYSyYyd F2N 62Nl YSyQa O2YLISyal

[atN

The federal government did not ratify these Conventions umtéll after World War 1f°’

which contrastedto the approach thatother nationstook*®® and to situations where the

federal govenment had sole policy responsibility for an ILO Convention subjédthe

delay waslargely becauseatification depended upon State governmefs | LILgNg @ | f

the shared policy responsibiliiesnd { G GLS225A G A2y 61 a4 RS&AONROGS
unco-operative#®Then federal Attorney General Herbert Evatt provided insight into State
government approaos when he disclosed that a suimmmitteel & G KS wmMdpoc t NB
Conference had agreed that 17 unratified ILO Conventions fully or near fully covered
existing Ausalian law. However, by June 1939, five State governments had endorsed

ratification of 12Conventions only and one government had provided no reply &t'all.

¢g2 SEGSNYyLt O2yaAiARSNIGA2ya O2yGNAROdeDODSR G2
Conventionespecially First,Evatthassuggestedhat States were disengaged because they

were not involved imegotiations about the relevant Conventioftd.Secondthe initial ILO
Constitution(Part XllI of thelreaty of Versaillgsapparentlyprovided a disincentie. Article

405 of the Treatyprovided thatan ILOConvention might take effect as a recommendation

“%This Convention was revised inthe2 NJ YSy Q& / 2Y LISy al GA2y o0hOOdzLd GA2Y I €
1934which added addibnal compensable diseases including phosphorous poisoning, arsenic poisoning and

silicosis.

“"Thez 2 N YSy Q& /2YLISyal GAazy 6hOOdads iatifiedyon ZAprB1o50 &rida Sa 0 / 2y
thez2 2 N] YSy Qa / 2YLISyal A2y o hCobvertitndidsRag tatified k2D Bdrila S&0 6wS @
1959:the2 2 NJ YSy Qa [/ 2YLISyal G§A2y ovasTdiffedair JudeNB60 antl the/ GSY G A 2Y
Equality of Treatment (Accident Compensation) Convention w825atified on 12 June 1959.

“%The United Kingdomof example, ratifiedthé 2 NJ YSy Qa [/ 2YLISyal GAz2zy o6hOOdzLI (A :
Convention 1926n 6 October 1926;thé 2 NJ YSy Qa / 2Y LISy al G A2y @oh@ANGusD dzt G dzNB 0
1923andthe 2 N] YSy Qa [/ 2YLISyal GdAz2y 6hOOdzLI 19MEnYIApri1936.4 S aSa v
409ThePIacing of Seamen Convention 1920 @)avhich concerned a matter of federal responsibility, came

into force on 23 November 1921 and was ratified on 3 August 1925 for example.

“°Breen Creighton and Andrew Stewdrgbour LawFederation Ress, 5th ed ed, 201@)7-8.

1 H VEvatt,PostWar Reconstruction: A Case for Greater Commonwealth P¢@ensmonwealth

Government Printer, 194238.

88 Y I L AtSes WIdzZAGNIf AL FyR (O KtBmnatiofial l&oil GA 2y [ b
Rdations285, 289.
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rather than a binding obligatiomn the case of federal Statesuch as Australia where
capacity to implemeniConventionswas limited.***> Opeskin writes that while this clause
FLILX ASR Wwyz2ald T 3B Adkhkdia, regardell She ZILOdGE@iONdzRS:
recommendatory, with the result that fe of them ratified the @ y @ S y {ATBeyAiti€ded
was revised from @ctober 1946 to increase obligations upon fedegalvernments to
advise and receive support from constituent governments about ILO Convefittonke
Commonwealth and State Ministers for Labour signed a Resolution on ILO matt347
that included a requirementfor ! dza O NI € A | y  car@paSod il Siyfaiified
Conventions to be assess&d. This formalised deliberations about ratification of ILO

Conventions.

Conventioncontent couldalso discourageatification as theexperience of the 2 NJ] YSy Q&
Compensation (Accidents) Convention 182monstated. In 1969, thefederalgovernment
RA&AOf2aSR GKFd RSALAGS Waakiedd df yhisGohventio® 2 Y LI A |
ratification did not occurThis was because KS NBFSNBYy OS (2 LINRPODARAY:
injured worker in Article 7 had beenterpreted toNB Ij dzA NB O2ya il yid | GGSYyFR
2AdZNAARAQGAZ2Y Y [/ 2YY2ysSHEtGK 2N {01 GSs HWa GKAS
Further,in Victoria and WA, governments precludaliworkers with income above $6,000

per annum and $10JSNJ 6SS1 NBALISOUAOStEe FTNRY BNBOSAQD
contrast,Article 2(2)(donly permitted governments to excludeon-manualworkers whose

remuneration exceeded a threshold.

4.8 Conclusion

This chaptehasexplainedthe results of thefirst case study examinetbr this researchlts

focus was he O2 Y i NR o dziA2y GKIFG LRfAOE GNIya¥fFSN YI
f SIArattdrAzy FYR 2Nl SNBQ O02YLISyaldAazy fS3Aal
The chapteraskedwhat the sources opolicy transfer werewhat was the degree giolicy

transfer; what actors were involved; why dadtorspursue policy transfer and what factors

413Treaty of Versaillesjgned and entered into force 28 June 1919, art 405.

“4Brian R Opeskin, 'International Law and Federal States' in Brian R Opeskin and Donald R Rothwell (eds),
International Law and Australian FederaligMelbourne University Press, 19917)14.

1 Instrument for the Amendment of the Constitution of the International Labour Organizatigred and

entered into force 9 October 1946, annex.

*°See Department of Indtrsal RelationsStatus of ILO Conventions in Australia, 10994) 22.

" National Labour Adsory CouncilReview of Australian Law and Practice Relating to Conventions Adopted
by the International Labour Confereng&overnment Publisher, 196929.
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restricted and/or facilitated transfer. A secondary focus was testing assertions that early

workers compensatiof SIA A | GA2vere YOR BISRRQ dzRIRY & .

NA A aK

assessing whether there wasipport for the segmentation of statutory transfer in Australia

that Carroll identified (see sectidh2).Table 42 summarises the findings

Table 42 Summaryof Policy Transfer Contributio®

Carroll PHASE 2 PHASE 3
1882-1899 1900- 1905 1906- 1915 1916-1926
Source 1. K 1. UK 1. Interstate 1. Interstate
2. Nz 2. Nz 2. NZ 2. UK
3. Interstate 3. Interstate 3. UK 3.5
Actor(s) 1. Individuals 1. Conservative | 1. Conservative | 1. Labor
2. Unions 2. Labor 2. Labor 2. Conservative
Degree 1. Copying 1. Copying 1. Combinations | 1. Combinations
2. Combinations | 2. Copying 2. Nontransfer
Explanation| 1. Coercion 1. Coercion 1.Lessord 1. Lessond
2. Voluntarily 2. Voluntarily 2. Coercion 2. Coercion
Restrict/ 1. Altruism 1. Altruism 1. Political ideology| 1. Political ideology
Facilitate 2. Labordemand | 2. Labordemand | 2. Leadfollowing | 2. Altruism
3. Colonialism 3. Colonialism 3. Altruism 3. Labordemand
4. Leadfollowing | 4. Leadfollowing | 4. Labordemand | 4. Leadfollowing
5. Financial 5. Financial 5. Financial 5. Financial

[SourceOriginal]

As theTableoutlinesand the dhapter explained, le initial sourcsT 2 NJ SYLJX 28 SNA Q
and wdNJ S NE Q O 2charastgfistitsiinABsyfalimasUK and NZ legislatioftlowever,

interstate transferbecame dominant from 190&nd in1916, there was transfer from US

legislation.Despite|ILO @ Y @Sy (G A 2y &

2y 62 NJ Sthdy QontaredidJSy & | ()

example ofinternational transfer The federalState division ofg 2 NJ SoMpefsation

responsibilities was a major factor that

restricted

transfeffrom this source

Parliamentarians were the primary acgahat dictated transfer in this studyfollowed by

unions P- NI A I Y S ddiidndtduld yelle@t personal preferenc&VA parliamentarian

Walter (later Sir Walter) James facilitated transfeNaf characteristicsased upon personal

preference for example Political ideology was also significant Consevative

erofS LGSYa FNB tA&dGSR Ay GKS 2NRSNJ 2 Fiotagh @ofile TA OF y OS
LI NXAFYSYydrNRFYyaAT W/ zyéé NIZHGAGSEaQ | yR W2fof 22N yNIXF S\NB Tl
G2 {GFGS 320SNYYSyGa Syl OlAy3a NBEF2NY (RIQINBFSNBENEB@A LI
lessondrawing (bazy RS R NI GA 2yt )\u“u FNRY (KS 52f2ﬂ)\u| I'yR al NA
RSTFSNByOS (2 . NRGAAK NI RAGA2YT WCAYLFIYOALFIfQ NBFSNE 2
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parliamentarianglemandedtransfer fromthe2 2 NJ YSy Q& [/ 2 YLIS@WR)landA 2y ! C
insisted upon transfer from conservative interstate legislation. Labor parliamentarians

pursued transfer fromthé 2 N] SNRAQ / 2YLISy al (A 2K),F2N) Y HO0ARS )
Compensation Act 19q@K)and 2 N] SNBE Q / 2YLIS@E)L GA2y ! O wmdmc

The prevalence of copyiras thepreferred transfer degreearound and beforgederation
reflected LJ- NI A | Y Sayixiety Bifoutfiiandalimplicationsfor employersof workS N&E Q
compensatiorand deference to British traditionCopying continued aftefiederationbut its
incidence declined andombinations,emulation andinnovation Qon-transfer) increased.
Parliamentarians wanted to moderate costs fEmployers,implementinterstate policy or
altruistically, increase compensatiomhese were the thre leading explanations fgvolicy
transfer together withthe initial deference to British traditionThe studywas characterised
by (typically) Labor parliamentariamaaking transér decisionsbasedupon their desire to
increasecompensationgenerosity and non-Labor parliamentarians anxious toninimise
employer costs This political division between Labor and conservative parliamentarians
meant that coercion was an aspect of goveemhtransfer decisions.Indeed, tere were
multiple examples of thecontested policy transferdegree that Dussaugé.aguna

described™®

The study provided evidence for the segmentation of statutory transfer in Australia that

Caroll presented As Carroll aserted,there was considerablevidence ofpolicy transfer

from the UK during thesecond phase dhis analysis(1850 to 190} However, transfeof

British policywas not onlyfrom enacted legislation but also British opposition polaryd

included tansker from NZ Fdlowing federation, during thethird phase that Carroll

identified, transfer of UKpolicy continued but there was increasingransfer from other
jurisdictions. Theé 2 NJ SNE Q / 2 Y LIS yWA) forieRayhplelg® B MWdy2INE Of 2 3
based upothe 2 2 N] SNRQ / 2YLISyal GA 2 yNZragd\e ? DRR BRF 0 &
Compensation Act 191®Id) transferred US legislation Supporting Carrol| interstate

transfer becamethe dominant source ofpolicy transfer in the third phase. Given the
significantcontribution that transferfrom NZ interstatejurisdictionsandthe US madeit is

simplisticto assert thatearlyg 2 NJ] SNEQ O2Y LISy al GAz2y fS3aAratl Az

upon British statuteas some authors have done

"soeeDussauge | Jdzy = Wt 2f A08& ¢NIYAFSNI LA | 6/ 2yiSaitiSRé t NR(
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CHAPTER 5
CRIMINAL INJURIES COMPENSATION (1967 2014)

5.1 Introduction

This chapter examines thresults of thesecond case studyndertaken for the purposes of

this researchlts focus is the contribution that policy transfer made to statutory criminal
injuries compensation enaetl in Australia from 1967 to 30 June 2014. lGkapter 4, the
chapteraskswhat the sources of transfer were, the degree of policy transfer, the identity of
actors involved, explanations for policy transfer and factors that facilitated and/or restricted
transfer. The chapter also tests the assertions that Carroll made about the characteristics of
statutory transfer during the purported fourth phase of the evolution of statutory transfer

in Australia(1946 to 2012*%° Carroll had asserted thatluring this fhase, policy transfer

from the UK continued to decline flavour oflocal innovation, transfer from international

2NBFYAAFGA2YyaT WYIFYF3ISRQ NI YAFTSNI YR O2ydAy

The chapter discovers that internationatleas and legislation werthe initial source for

statutory criminal injuries compensation characteristics in Australidke 4 KS ¢ 2 NJ S N&
compensation case studidowever,the degree of transfer was not copyirand nterstate

transfer was moreprevalent Parliamentarians werehe key transfer agentswhile crime

victims€Q groups, financial advisers/ actuaries and legal bodree also important

Interstate competitivenessfluencedtransferbut the evidence of political ideologyaking

a contribution to transfer decisiorss had beent§ OF 8S Ay GKS 62 NJ SNAQ
studywas Imited. The chaptersections examine the gened statutory criminalinjuries
compensation in Australia; the inaugutabislativeexample transfer of its characteristics

and subsequent further intetate and international transfer. e are seven sections plus

this introduction and the conclusion.

5.2 British scheme and Criminal Injuries Compensation Act 1963 (NZ)
The genesi®f statutory criminal injuries compensation in Australia was an idea finst

emerged in the UK in the late 19508ime victimsare entitled to seelcompensatiorfrom
their offender(s) for anyinjury or damagethat they suffer as the consequence tifeir
crime. However pffenders frequently lack assets to pay and for sorfferaces, the offender

is never identified or convictedConsequentlyyvictims may often receive no or limited

420 Carroll, above b6, 663.
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compensation as the British social reformer and former magistrate Margery Fry
documented.From 1957 Fry campaigned for refornhighlighting the larsh circumstances
that confronted some crime victifi§ and her workprecipitaed questions in the UK
té’122

Parliamen S

media report and a preelection commitment to reform from the
ConservativeUK government*** From 1August1964, British crime victims coulecover
compensation from an administrative schermedthe conservative Holyoake government in
NZ enacted theCriminal Injuries Compensation Act 196&) This statutecommenced on
1January 1964and its approachemulated 4 2 NJ SNE&E Q O 2wvieldSs/ vidt Brji 2 v

recommended This meant that a independent tribunal awarded compensation,

compensation was recoverable for any expenses or pecuniary losses incurred as a result of

the offence plus an amount for pain and suffefifigand applicants couldecover an
amount for solicitor expenseéf applicablg.*?® The total compensation veard was also
capped and amounts recoverable in respect of the injury from other sources such as

workers compensation were deductible.

27

The UK and NZdeliberations attracted Australian media attentiorf?’ and there were

guestions inState parliamens. In Queensland for example, on 5 September 1963, Labor

LI NI AFYSYOdFNXREFY T FNNE 5Sty Fa{SR AT GKS Wk

drawn to the Criminal Injuries Compensation B863(NZ) and if the Minister for Justice
AYGSYRSR Wi2 a4SS]7 FdzZNIKSNJ AYF2NXI O0A2Yy X
vdzSSy &t NEBRYIIS NI bAO1EtAY NBALRYRSR GKI G20 KS

Subsequently Minister for JusticePeter (later Sir Peter) Delamothprovided a similar

421Margery Fry, '‘Justice for Victim$he ObserveiLondon), 7 July 1957 Blargery Fry, 'Justice for Victims'

(1959) 8Journal of Public La®91, 193.Seediscussion of promotion activities Enid Huws JoneBJargery

Fry: The Essential Amatgi@xford University Press, 1968845, 242.

22 5ee, egUnited KingdomParliamentary DebatedHouse of Common&y7 February 1958, vol 583, col 70W
(William Owen); House of Commons, 27 March 1958, vol 585, col 575 (Arthur Moody); House of Commons,
13May 1958, vol 588, col 16W (Dingle Foot); House of Commons, 15 May 1958, vol 588, col 601 (Hector
Hughes); House of Commons, 10 July 1958%b| col 40W(Hector Hughes).

2 3ee, egl.egal Correspondent, 'Compensation for the Victim: Can the Criminal be Made toTPay?',
GlasgowHerald(Glasgow), 21 May 1959, 6

24 Conservative Party, '‘General Election Manifesto 1959' in lain DaleQed$ervative Party General Election
Manifestos 1900 1997 (Routledge, 2000)27, 136.

*25 Criminal Injuries Compensation Act 3gBIZ) s 18.

*%1pid s 29.

*?’See, egN.Z. Crime Victims to Get Compensatiohe AggMelbourne), 13 September 1963, Klew Law

to Aid Victims of ViolenceThe Canberra Timgé€anberra), 3 August 1964, ;Hditorial, 'N.Z Sets the Pace',
The Sur{Sydney), 25 August 19630.

428QueenslandParIiamentary Debated egislative Assembly, 5 September 1963, 200 (Harold Dean).

2 |bid 201 (Frank (later Sir Francis) Nicklin).
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responseto a further questionon 14November 1963* However, there was no reform.

QELX FAYAY I KAA& IRranBNJERiISsiaiedlaK | Aly YOS @ydza S | dza
FSRSNY A2y 27F dverimanddhichKcould p®perdy yhfradlucedlegislation of

GKA& yIF(idz2NBE X g2dxZ R 0S5 (% $his/atdtody meam Satthé K 32 @
first steps towards statutory criminal injuries compensation were taken whenfdéBrand

governmentenacted thePolce Assistance Compensation Act 10640).

Statutory compensationfor crime victimswas first raised with the conservativeBrand
government on 4 December 196@Biting a newspapearticle on British deberationsand

alsoan article that outlined criticiss of government approaches to injury compensation

from Victorian Supreme Court Justice Sir John Bafrformer Labor Minister William

| $3f Se AYLI2NBR G(GKS 3I328SNYyYSyid G2 SEIFYAyS
legislation, and examine the whole qugi A 2y 6AGK | @ASg {Fhish yi NBR
entreaty had particular resonance in light @fhigh profileshootingthat also involved the

fatal shooting of a police office¢ K S @ AviGoiv AndtQeir two young children had been

f STG oA k2 deS W2R3H6ny dhke (impécynidus oéinder*® and this

precipitated reform. Tie Police Compensation Act 196WA) was not statutory criminal

injuries compensation of the type that NZ and the UK providéaivever, thestatute, which

remains in operatia, permits individuals injured assisting or attempting to assist police

YETS Yy NNBad 2N LINBASNBS (GKS LISIF OSplusy | Y2c

an amount for property damagée's®

WA parliamentarians did not acknowledge the British or Uketigpments when debating

the Police Assistance CompensatiBill 1964 (WA)and in other Statesdeliberationshad

apparently stalledThe Menzies federal government sought®d OAf A G+ G S Wdzy A F2 N
criminal injuries compensatiomegislation at an August 1964 meeting of the Standing

Committee of Attorneys Generai® However,the Committeemembers ultimatelyresolved

430QueenslandParIiamentary Debated egislative Assembly, 14 November 1963, 1442 (Peter (later Sir Peter)

Delamothe).

431QueenslandParIiamentary Debated egislative Assembly, 3 March 1964, 2141 (Frank (Sir Francis) Nicklin).
3 sir John Barry, 'Compensation Without Litigation' (1964A@3tralian Law Journ&39, 347.

*BWestern AustraliaParliamentary Debates egislative Assembly, 4 December 1963, 368¢William

Hegley).

***1bid 3666.

% SeePolice Assistance Compensation Act 188A) s 5.

436‘Payments Plan for Victims of Crimehe Canberra Timé€anberra)26 August 1964,.3
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that A i & kguestiow for each State to decid@’ State Labor oppositions demanded

reform**® and successiveonservative federal administtions were questioned about

legislation forthe ACT and NTwhich they administered® The ACT Advisory Council
advocated statutory criminal injuries compensatithand in March 1967 the federal

I GG2NySe DSYSNIf | ROAASR  RE{HoweweSt rehkiied SNI 6 |
Wdzy RS NJ O2 y Datdd& 10b8éafterthe NSWAgKin conservative governmehiad

enacted theCriminal Injuries Compensation Act 1§BBW)**?

5.2.1 Inspiration

TheCriminal Injuries Compensation Act 196I8W) was the firgttatutory criminal injuries

compensation statute in Australiand was made after both Labor and the Coalition

443

committed toreform before the 196N SWState election:™ LaborMinister for Justice Jack

Mannixhad approvedthe drafting of appropriate legislat 2 iff ©64** but Labortook no
action. Publicly, this was because of concerns that statutory criminal injuries compensation

would be assessed for social security means test purpaseésrime victims could be worse

44 44
f, 5 d 6

of which was a concerthat other Lalor State governmentsaise The veracity of
these claims was questioned in some jurisdictions howeSAOpposition parliamentarian

Robin Millhouse disclosed a letter from the responsible federal Minister that indicated SA

3" CommonwealthParliamentary Debatesjouse of Representatives, 10 October 1968, 1902 (Nigel (later Sir

Nigel) Bowen).

*BEg, South Australi®@arliamentary Debatesjouse of Assembly, 24 September 1964, 1051 (Don Dunstan).

39 Eg, Commowealth, Parliamentary Debate§enate, 25 August 1964, 190 (Samuel Cohen); Senate,

18 September 1968, 743 (Ellis Lawrie); Commonwe&l#tiliamentary Debatesjouse of Representatives,

12 October 1965, 1658 (Gough Whitlam); House of Representatives,edibec 1965, 3896 (Bert James);

House of Representatives, 15 March 1967, 659 (Andrew Peacock); House of Representatives, 24 August 1967,

397 ((Adrian Gibson).

“Oseg, eg,Compensate Crime VictimJhe Canberra Tim¢€anberra), 3 February 1965, Gompensation

Plan Waits on CouncilThe Canberra Tins¢Canberra), 4 February 1965,; Editorial, '‘Compensation for

Victims of CrimeThe Canberra TimgE€anberra), 13 April 1965; R P Greenish, ‘Compengat for Crime

Victims', The Canberra Timé€anberra), 14 April 1965; A.C.T Advisory Council: Violent Crime Compensation

Sought',The Canberra Timg¢€anberra), 5 May 1965, 17

*1 CommonwealthParliamentary Debate$jouse of Representatis, 15 March 1967, 659 (Nigel (later Sir

Nigel) Bowen).

*2 CommonwealthParliamentary Debate$jouse of Representatives, 10 October 1968, 1902 (Nigel (later Sir

Nigel) Bowen).

*3Robert Askin, 'Pady Speech' (Speech delivered at the 1965 NSW State Election Liberal Party Campaign

Launch, Sydney, 13 April 196%),J B Renshaw, 'Labor's Policy' (Speech delivered dai9%® NSW State

election ALP Relection Campaign Launch, Paddington, 8 April 13&5)

jz:New South Walegarliamentary Debates.egislative Assembly, 3 September 1964, 374 (Jack Mannix).
Ibid.

*“°See, eg, South Australarliamentary Debatesjouseof Assembly, 31 August 1966, 14B§Don

Dunstan);,CommonwealthParliamentary Debates$jouse of Representatives, 24 August 1967, 397 (Adrian

Gibson).
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had not sought to have statutg criminal injuries compensation exemptéar means test
purposes™’'ThiswalR S& LA GS | 8aSNIA2ya G(KIG I28SNYYSy
with their federal equivalent® A scepticalThe Canberra Timesrrespondent suggested

A ¥ 4 A X

thatthe SAdelay réfSOG SR I2BSNY YSy i WFAYIFIYOALIf *RAFTFAO

TheCriminal Injuries Compensation Act 1§BIEW)id not copy British or NZ policy like the

Ayl dzadzNF £ SEI YL S& 27F 62 NRaShekBEnisted foiy 8a8igl & I G A 2
Welfare Arthur Bridgesxplainedthat the statute wad y WSy RS @2 dzZND Wi 2 | R
0SGGSNI LINPOGAGARZ2Y A 27T 0 PTIs trandlatadl Ssyas appréachtihptz O 2
built upon Crimes Act 1900NSW)provisionsthat permitted courts toorder offenders to
compensate victimup to $2,000 for serious offences and $300 for minor offerfcéhe

Criminal Injuries Compensation Act 1gBIBW) meant that crime victims could claihe

amount(s) that courts orderedp to these thresholdérom government, povided that the

sum exceeded $100> If there was no conviction oan acquittal, courts could issue a

certificate that set out the amount that they would have orderé@ conviction was made

and this amount was recoverable from the governmé&htAgain,it hadto exceed $100. To

preventW¥ R 2 dzo f S adgjicarash&dN@aavistne Treasurenf any amounts that thg

had or would have receivedthey WSEKI dza i SR | £t NBft SOl yi NRIKI

remedies availab@o him/ her in respect of thenjury.*>*

The Askin governmenpublicly rationalisedits decision to leverage off Crimes Act
1900(NSW) provisions rather than copy foreign legislation principallyompaltruistic
grounds. Attorney GeneraKen (later Sir KennethMcCaw insisted thatW { Kdbirts
SaGlrof AaKSR 20SNJ GKS @SIFENBRQ YR WiKS LINAYOA]
GSNE f2y3 GAYSQ 6SNB (K& Hevas8 & SRS INKESD 22NH OB & °

x

447
448
449

South AustraliaParliamentary Debatesjouse of Assembly, 12 October 1966, 2240 (Robin Millhouse).
South AustraliaParliamentary Debatesjouse of Assembly, 31 August 1966, 1466 (Don Dunstan).
South Australian Correspondent, 'Setback for State Move to Compensate Victims of Chim€anberra
Times(Canberra), 21 October 1966, 2

**ONew South WaleRarliamentary Debates egislative Council, 14 March 1967, 2005 (Arthur Dalgety
Bridges).

1 Crimes Act 190(NSWss 437, 554(3).

**2 Criminal Injuries Compensation Act 1g8IBW)s 3(b).

3 |bid s 4(1).

***1bid s 5(1)(b).

**>New South WaleRarlamentary Debated, egislative Assembly, 8 March 1967, 3910 (Ken (later Sir
Kenneth) McCaw).
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better protection can there be against exploitation than that amer for compensation
dK2dz R 68 fSTi Ay GKS KIFyR& 2 °McGa re@prmNIl G K |
that government would not have to prescribe a lisf crimes qualifying victims for
compensatiorike NZ**” Thissuggestedhat administrativeconsiderationsvere relevant In
addition, althoughAttorney General McCaw did not acknowledpeir influenceexpressly,
financialconsiderationswvere also likely pivotalPremier Askirhad cautioned thatCabinet
Wl yiSR (G2 | @2AR | &OXKSY¥S KRS hid@achEbadkK A AKQ O
aGNBaEASR GKIFG b{2z ¢NBI adzNBIf tiel gavernthgra alignedS || £ (i K ¢
statutory criminal injuriesO2 YLISy al GAz2zy (2 62NJSNBRQ O2YLISY

characteristics like NZ or the UK, the governmeskedhigh costs.

5.2.2 Emulation and copying

The Criminal Injuries Compensation Act 19@6¥SW)characteristics, being a codbiased

approach and limited compensation, were emulated and at times copi¢ersiate.

Transfer was facilitated by the fact thdNSWhad legislaed, which precipitated political

opposition and interest grougemands for reformAso, there wasincreasingly sympathetic

YSRAF O2@SNI IS 2F ONR Y Sronggouiarisypad foOskaNdorgzy & G | y
criminal injuries compensg®n. In 1968 for example, a national survey of 2, dividuals

found that nine out of ten respondents supportedtatutory criminal injuries
compensatiorf® Altruistic O2 Yy OSSNy & F2NJ ONAYS GAOGAYEAQ OAND
justificationfor reform that parliamentariansn all jurisdictionsadvanced The Queensland

Minister for Justice stated that the object of ti@&riminal Code Amendment Act 1963d)

gl a wa2z2 Fraarad Ay TFdA FAEtAy3a GKS ySSR X G2
inflA QG Ay 3 dzLizy  Afof ywaopef iFutuldSVEA Prérier Charles (later Sir

/ KI NI Sa0 [/ 2dz2NI y20SR GKFG WAy | AAIYATFAOL
dzy ARSYGAFTASRET RASAZT 2NJ Aa F2N &P>SHnilayim SNI NB |

*pid.

“*7Ibid 3912.

“%8 John O'Hara, '‘Géhead on Planct Compensate Victims of Crim&he Sydney Morning Herglflydney),

2 December 1966,.1

**INew South Walearliamentary Debates.egislative Assembly, 1 September 1966, 732 (Ken (later Sir
Kenneth) McCaw).

*0'pay Crime Victims: Poll Vot&he HeraldMelbourne), 4 December 1968, 2

**I Queenslad, Parliamentary Debateg.egislative Assembly, 25 September 1968, 567 (Peter Delamothe).

2 \Western AustraliaParliamentary Debated egislative Assembly, 16 September 1970, 804 (Charles (later Sir
Charles) Court).
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LI NI AFYSYGENARLIY w2y 2A0Kylff RSOfFNBR GKI
Ayl RSljdzZ i AyO2YSQo

The fact that governments copied or emulatedriminal Injuries Compensation Act

1967 (NSW)characteristicswas not disguised. The Court governmentraitled that the
wo2yiGSyiaqQ 2F GKS 21 . Aftf 6SNB*THoOGuUBKRSladdA YA | |
| GG2NySe DSYSNIrt y20SR GKIFG WE aAxYAfl N a0OKS
and thisbecame the Queensland approatfi In the NT, Ron Withndlexplained(i K I i WA 8y
O2y&ARSNAY3 6KIG t1 ¢ aK2ddZ R 0SS AyiNRRAzOSR A\
Copyingy St y i K| (defidifossackasuBsdiatignQoverlappgd’ eligible victims

had to haved dzF ¥ S NBE'Ror Heend2 ENIRQ S@&E {'Raéhd dmpanyasonhad

to exceed a minimunaward threshold, which wasgenerally $100ike NSW° Further, all
governments required any behaviour of the victim that directly or indirectly contributed to

their injury, including particular retnships with the offender, to be taken into amant

when assessing compensatiof

The offenceghat qualified victims for statutory criminal injuriescompensation typically
Ay Of dzRSR |yé& WTSt 2ye F3althslgh ida Queansdnd, godemdnt 2 NJ wO

A

AYUNRRdAdZOSR (GKS yINNRBGSNI NBIjdZANBYSY(d F2N |y

463
464
465
466

Northern Territory Parliamentary Deéites Legislative Council, 15 November 1972, 1053 (Ron Withnall).

Western AustraliaParliamentary Debateg,egislative Assembly, 16 September 1970, 804 (Richard Court).
QueenslandParliamentary Debates.egislative Assembly, 25 September 1968, 568(FDelamothe).

Northern Territory Parliamentary Debateg,egislative Council, 15 November 1972, 1054 (Ron Withnall).

*®7 Criminal Injuries Compensation Ordinan®83(ACTE H 6 RS T A y AdiimigalinjuBeE WA Yy 2 dzNE QU T
Compensation Act 19§RSWH H 0 RS T A y AdiihigalInjuiet (Cohipyn8atiz)EOfiindnce 1QVE)

& H O RSTAY AThAGinfinaPChoEMfay & dzMBE QTR SFA Y A G A 2 Y The ErimiBdl y 2 dzNE QU =
Code Amedment Act 1968QId)s 4;Criminal Injuries Compensation Act 19688 o ORSTAYAGA2Yy 27
Criminal Injuries Gopensation Act 1976Tas)s 2(2);Criminal Injuries Compensation Act 1§YR)s 2(1)

0 RSTA YA (A Zymindl juridd GORENBIEONATE 19WA)A 0o ORSTAYAGAZ2Y 2F WAyedz
*%8 Criminal Injuries Compensation Act 146@\)s 4(1);Criminal Injuries Compensation Act 1$WA)s 4(1).

*%9 Criminal Injuries Compensation Act 1g8/BW)ss 3, 4Criminal Injuries (Compensation) Ordinance 1975

(NT)s 3;The Criminal Cod®ld)s 663B, as inserted Byhe Criminal Code Amendment Act 1968&1)s 4;

Criminal Injuries Compensation Act 196%)s 6(1);,Criminal Injuries Compensation Act 1WA)s 6(1).

% Criminal Injuries Compensation Ordinance 1983T} 9(2):Criminal Injuries Compensation Act 148BW)

s 3(b);Criminal Injuries (Compensation) Ordinance 1®¥B)s 5;The Criminal Cod&ld)ss 663C(1), 663D(4),

as inserted byThe @minal Code Amendment Act 1968Id)s 4;Criminal Injuries Compensation Act 1969\)

ss 5, 6(1), 7(5Kriminal Injurie€ompensation Act 1970VA)ss 5, 6(2).

"1 SeeCriminal Injuries Compensation Ordinance 1983T) 15(1)Criminal Injuries Compensation Act 1967

(NSW} 8;Criminal Injuries (Compensation) Ordinance 1@¥b)s 4;The Criminal Code Amendment Act 1968

(QId)s 663B(2)Criminal Injuries Compensation Act 1946%)s 4(2);Griminal Injuries Compensation Act 1976

(Tas)s 5(3);Criminal Injuries Compensation Act 14WA)s 4(2).

2 5ee, egCrimes Act 190(NSW)s 437; Criminal Injuries Compensation Act 196%\)s 4(1);,Criminal Injuries
Compensation Act 1970VA)s 4(1).
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LIS NE2TyhiQmay have been because Harry Dean, the Labor parliamentarian that lobbied

for reform, had declared in 196hat 02 YLISY &4 G A 2y Wa K 2idde,Rssauls t A YA
lyR &aSEdzZ f ONAYSEH! AR S$MIA B0 BNIZ LISNDSERWS Y i | N
order to safeguard the taxpayers' money, we should try to organise and administer our law

so that the number of claimants will be as limited as pos&fffeThis highlightedthe

overlap in major paftattitudestowardsstatutory criminal injuries compensatia@ompared

tod KS ¢2N] SNARQ O2Y.LISyaliAaz2y OFasS addzRe

There were three principal explanationgor those circumstances whe governments

diverged from the Criminal Injuries Compensation Act 196MSW) approach First,
governmentsenactedtheir inaugural statutes ovethree decades which meant that later
legislation incorporatedsubsequentchanges that other Statgovernmens had made.

Second,for various ilosophical and financial reasongiere were differentattitudes

among governmentsn the appropriatedesignof statutory criminal injuries compensation

As mentioned, the Queensland governmédalt that compensation shouldssist ssubset of

crime victims. Governmentsalso differedon the question whetheoffendershadto have

been convicted before they paid compensation. In some jurisdictions, victimse
compensabléf the relevant charges had been dismissed or an offender was acqt/itied

the offender was under some legal disabilfy/.{ ! LISNX¥AGGSR AYyRA QA RdzZ f
aggrieve® FTNRY |y | ff S3@rRensatibf*Spd@beensiand pebngtdéd O
O2YLISyaldAz2y AT Iy 2FFSyO0S KIFIR 06SSy NBLEZ2NIS
searchtts 2 FFSy RSNJ Ot'yryezhird exghanafiod taydivgadmas concers

about cost which impacted the maximum compensation that victims could recover

particularly. To 1980, the inaugural maximum awards were $2,000 in NSW

*The Criminal Cod@Id)s 66B(1), as inserted byhe Criminal Code Amendment Act 19681)s 4.

*" QueenslandParliamentary Debates.egislative Assembly, 19 August 1965, 51 (Harry Dean).
475QueenslandParIiamentary Deaites,Legislative Assembly, 5 December 1968, 2106 (Colin Bennett).
" see, egCriminal Injuries Compensation Act 1§BIBW3 4(1);Criminal Injuries Compensation Act 1469
s 6(1);,Criminal Injuries Compensation Act 1§WA)s 6(1).

" Criminal Injuries Compensation Ordinance 1¢83T) s 4The Crninal Cod€QIld)s 663D(1)(b), as inserted
by The Criminal Code Amendment Act 18881)s 4;Criminal Injuries Compensatiogtd976(Tas)s 4(1)(a);
Criminal Injuries Compensation Act 19Yk) s 3(4).

*8 Criminal Injuries Compensation Act 1469\ s 7.

*The Criminal Cod®ld)s 663D(1)(c)(i), as inserted Bbkie @minal Code Amendment Act 19638Id)s 4.

80 Crimes Act 190(NSW)s 437.
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Queensland and WA $1,000 in SA® $3,000 in Victorid® $4,000 in the N¥° and
$10,000 in Tasmani&® These thresholds dreywarliamentarycriticismfor being too low!®’

but no political opposition feltstronglyenoughto move amendments

5.2.3 Transfer from NZ

Victoria was an eeption among governmentsemulating the court-based compensation
approach in theCriminal Injuries Compensation Act 14BIBW) The Victorian Bolte
conservative government had been sluggisbwards compensation In 1968, the
government copied almost verbiat the contents of theéPolice Assistance Compensation Act
1964 (WA)*® However, despiteopposition criticism that the legislation did not extend to

other crime victimg'®®

there was no changeFuture Premier Dick (later Sir Rupert) Hamer

noted dismissivelytht A0 Aa W2FGSy (GKS FLiSQ 2F ySg Y
T dzNIFR &etBatner did acknowledge that compensation for other crime victims would

0 S WO 2 yhahdirSDe&RRERr 1971, the then Attorney General George Reid tasked an
inter-departmental committee to examine the issue. This committee comprised
NBLINSASYGlrGA®Sa 2F GKS [l g S5SLINIYSydz GKS
Department®? and itrecommended that government transféne tribunatbased approach

to statutory crimnal injuries compensation from th€riminal Injuries Compensation Act

1963(N2)

Reflecting upon theexplanationfor the interdepartmental committeeecommendation, a
NSW taskforce concluded that the committéeSt & G KIF G Wl € NS Ré 2 OSND

81 The Criminal Cod@Id)ss 663B(1), 663D(1), as insertedTine Criminal Code Amendmertt A968(Qld)

s4.

*®2 Criminal Injuries Compensation Act 1gV0A)s 4(1).

“83 Criminal Injuries Compensation Act 146%\)s4(1).

*84 Criminal Injuries Compensation Act 19Yi)s 16(1)

“% Criminal Injuries (Compensatid@)dinance 197%NT)s 3.

“% Criminal Injuries Compensation Act 14Tés)s 6(1).

" See, eg, New South Wal&arliamentary Debates.egislative Council, 14 March 1967, 4013 (CedridIahi
QueenslandParliamentary Debated egislative Assembly6 October 1968, 685 (Pat Hanlon); Victoria,
Parliamentary Debated egislative Assembly, 30 November 1972, 2797 (Robert Trethewey); Western Australia,
Parliamentary Deates Legislative Assembly, 15 October 1970, 1307 (Ron Bertram).

8 SeePolice Assistance Compensation Act 1068)

I see, eg, Victori®arliamentary Debates egislative Couril, 20 November 1968, 184D(John Galbally);
Legislative Council, 29 October 1968, 1330 (Leo Fennessy); Legislative Coblusi€raber 1968, 1842
(Michael Clarke).

*Pvictoria,Parliamentary Debates.egislative Council, 20 November 1968, 1843 (Ditd (Bir Rupert)
Hamer).

“*!bid 1844.

492 Victoria,Parliamentary Debates egislative Council, 8 December 1972, 3311 (Michael Clarke).
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too slow in awarding compensation and that the determination of compensation was
AYELLNRLINRLE GS G2 (K% Thed NamerA gbvernmerd aaapiedd the NP f S
committee recommendation and there was considerable overlap between Ghiinal
Injuries Compesation Act 1963NZ) andCriminal Injuries Compensation Act 14Vx).Like

NZ, he Hamer government established €rimes Compensation Tributxtb decide
compensation applications andhad to besatisfied of like enditions to the NZ Tribun&f*

The Tibunal could order compensationwvhether or not a person had been convicted or
prosecuted® and the individuals compensable were almost the same as those in NZ
GCompensation was also recoverable forlike losses. They werexpenses actually and
reasonably iourred as a result dhe victim injury or death; pecuniary loss due to total and
permanent incapacity for work; pecuniary loss for dependents as a result of victim death;
other pecuniary losses and expenses that it was reasonable to incur; and pain and

suffering®® 2 t A Origlits2oN@cayer costs were limitedf’

The overlap betweenCriminal Injuries Compensation Act 19%2c) andCriminal Injuries
Compensation Act 198IZ)characteristicsvas significanbut, like interstate counterparts,

the Victorian governmentcapped maximuncompensation.The cap wass3,000%°® This
representedapproximately 56 per cent of annualised average male weekly earnings in
Victoria for 197273. A provisionalsod LISOA FASR (G KI G g aNdmBUNE Q O2 Y
awarded pursuanto a third partymotor vehicle insurancelaimand any awardinder the

Police Assistance Compensation Act 1888)were to be deducted from the final award or

taken into accounin its assessmert® Further,the amount of victim loss had to exceed a

minimum awardthreshold to be compensable and victims could be compelled to undergo a
medical examination or produce medical records and other documents concerning their

medical history as a condition of m@eeringcompensatiorr™ This design highlighted that

9 New South Wales Taskforce on Services for Victims of GEirimeinal Injuries Compensation in New South

Wales: Report and Recommendati¢f©986)36.

% SeeCrimind Injuries Compensation Act 19@8Z2)s 17(5),Criminal Injuries Compensation Act 14Yit)
s14(2).

“% Criminal Injuries Compensation Act 1gBZ)s 17(6)Criminal Injuries Compensation Act 14V)s14(4).
% Criminal Injuries Compensation Act 1gBZ)s 18(1)Criminal Injuries Compensation Act 14V&)s 15(1).
*97 Criminal Injuries Compensation Act 14V&)s 26;Criminal Injuries Compensation Act 14B)s 29.

“%8 Criminal Injuries Compensation Act 14V&)s 16(1).

“*1bid s 17.

%% Criminal Injuries Compensation Act 1§Y&)ss 14(2)(d), (e).
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while the Hamergovernment may not have transferred y 6 SNRE G S ca@@a SNy YS
basedapproach to compensatigrit nonetheless shared their concerns abdotal cost.
5300EAOA T &£/ 6EAQOEI #11 OAEI OO1 AOOG

Australian governmentgradually increasedhe gererosity of $atutory criminal injury
compensation throughout the 19708eforms meant that, where it was not made explicit

initially, lost earning2’* and family and dependents of people deceased from crime were
confirmed asompensable? Further, anendmentsalsopermitted compensationwhere no

offence was recorded in more circumstan®®sand the maximum caps on recoverable

compensation increased &gure5.1 (next page) outlines®

1 5ee, egCriminal Injuries Compensation Act 198BBWE H O RSTFAYAGAZ2Y 2F wO2YLISyal i

inserted byCriminal Injuries (Compensation) Amendment Act {88W)sch 1 cl 1(a).

*2SeeCrimes ACt 190INSWE noTon0 ORSTFAYAGAZ2Y 2 F CrithesICompeBsatisrR LIS N& 2
Amendment Act 197@NSW) sch cl (1)(e)Criminal Injuries Compensation Act 14BX) s 5(2)Criminal

Injuries Compensation Act 197®A)s 7(7)(b)Ciiminal Injuries Compensation Act 19%UA)s 3 (definition of

Wi 23aQ0 3 Critninak Igjuriés WbrBpensatién) Act Amendment Act 197785 2(b).

Psee, eg,Criminal Injuries Compensation Act Amendment Act 19A) 3;Criminal Injues Compensation

Act 1970(WA)s 4(2B), as inserted lyriminal Injuries (Compensation) Act Amendment Act {9/7)s 3(d).

% |ncreases were made yriminal Injuries Compensation Act Amendment Act 18AJs 2(b);Qimes and

Other Acts (Amendment) Act 19SW) 9(c)(i);The Criminal Code and the Justices Act Amendment Act 1975
(Qld)ss 303; Criminal Injuries (Compensation) Act Amendment Act 197%)s 3(a),Criminal Injuries
Compasation Act 197€Tas)s 6(1);Criminal Injuries Compensation Act 1438)s 7(8);,Crimes

(Compensation) iendment Act 197@0NSW)sch 1 cl (1)(a)zrimes Compensation Act 1982T)s 13(1);

Criminal Injuries Compensation Act 1982A)s 21(1) andCriminal Injuries Compensation Act 148%A)

s20(1).
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Figure5.1 Maximumcaps(1971¢ 1982)[Source: Original]
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The incrementaleavision of compensationharacteristicpreceded a period that Freckelton

labelsthe WLIK | & S -@ F y A O ey 1$SxVaL wbReform Commission contends

that this phase, which emerged from the early 19884, & W7TdzSf ft SR 6& GKS | i
domesh O @A 2f SyO0S | yR aSEdz f yIRE aIidtSiH & YAK | 122 12dz3
Yy2OGA2y 2F NBGNRO6 dzi A 2%° AYA yRISINBNEI - SAAyy 3P 2dzaziNBR §/%
[crime] GA Ol A Y& Q we2alB& rélévginaac@ording to Freckeltorf’ Highlighing the

adzLJLI2 NI 0Kl G @A Olakgroamof BdidusIihat indudddaredts SR =
murderedyoung women whose remains were found near Trusé formed theSAVictims

of Crime Service (VOAB8)1979°% Within 12 months, he VOCS had 1,800 menmsehad
securedgovernmentfunding, acquired premises in the centre of Adelaide, developed a
newsletter and obtained the services of a team of volunte&ts=reckeltonassertsthat

A =

ONRYS W@OAOUGAYA 06SOIFYS LIRfAGAOAAESRduringtRe @i KSA

%% |an FreckeltonCriminal Injuries Compensation: Law, Practice and RelRg, 200137.

%% New South Wales Law Reform CommissiemtencingDiscussion Paper No 8396)412.

%7 Freckelton Criminal Injuries Compensation: Law, Practice and Palimye r505, 36.

°% 30 Robinsort Can Happen to You: The Story of Victim Support SéwWiadesfield Press, 2004) 9.

*%5ee Ray WhitrodBefore | Sleep: Memoirs of a Modern Police @isioneUniversity of Queensland

t NEBa4Z wnnmo mpcd {SST F2NJ SEIFYLXSE 2F (KS Lidzof A0 &dz
+ A OdrheCanberraTimes/ | YO SNNI 0 Ho AWHHS azp@HESYTY WL RINYR +A O A
Thema St dleLanberra Timg€anberra), 16 September 1979, 3.
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phase of victim consciousne3¥, which facilitated transfer of twaransfer W2 6250304 Q
AYLINE @S @A O (spedfiwally FigstS qotemBentg Sgnificantly increased statutory
compensation.Second, governments transferred the strategyirmdependent inquiries to

examineONR YS «pporii A Y& Q

5.3.1 Increased compensation
Governmentspursuedtransfer of i K S A NJ T A NIdieasd 2oinBeSsatiom via 2o

strategies The first was to aligatatutory criminal injuries compensatiamith compensation
characteristics of other schemedhe BjelkePetersen governmentaligned maximum

statutory criminal injuriescompensation to the maximum award under tfe2 NJ S N& Q
Compensation Act916 (Qldfor examplé** and permittedup to $20,000 to be awardess
compensation for mental and nervous shock from crittfedttorney General Neville Harper

gloated that the 800 per cemhaximum compensatioincreasemeant thatQueenslandad

GKS wyz2ad 3ISySNEdza O 1aOschnasS a gxpert comenittedd £ A | ®
reconmendation to align statutory criminal injuries compensatiomnd workers
compensatiorcharacteristicy* was integral to Cain governmergform. Attorney General

James Kennah RYAGGSR GKIFIG GKS 3I208SNYYSyd KFER RSO
committee reeommendations™ Thus, the governmentcapped weeklystatutory criminal

injuries compensatiorat it KS Yl EAYdzy 6S8S1fé& 62N 3¥nEd O2VYL
GARSYSR (KS RSLISYRSyGa RSTAYAGAZ2Y2 2(NA SNBRdJz
Compensation Act 1958&ic)>*” Premier Cain noted thamaximum compensation for
LISOdzy A NB f 23454 62ddZ R 0S WNBJAASR LISNR2RAOI
f S@Sta 2F FgFNR F2N LISOdzy Al NB 2% a dzy RSNJ 62N

The Criminal Injuries Compengat Ordinance 198BACT)embodied the secondtrategy

that government tooko increase compensation, which wagnificant increass unrelated

> Ereckelton Criminal Injuries Compensation: Law, Practice and Pabioye n 505, 316.

1 The Criminal Cod®ld)a cco! ORSTFAYAGAZ2Y 2F WLINGS GriWNAN 6o8eR | Y2 dzy (1 QU
Amendment Act 198@QId)s 3.

*2The Criminal Cod®ld)s 663AA, as inserted Aihe Criminal Code Amendment Act 19Q#)s 4.

s5ee Queenslandlarliamentary Debated,egislative Assembly, 31 January 1984, 1222 (Neville Harper);

Legislative Assembly, 9 February 1984, 1556 (Neville Harper).

*“\Working Party to Review the Criminal Injur@smpensation Act 1972 (Vi§eport(1983) 17-18.

*Bvictoria,Parliamentary Debates.egislative Council, 25 October 1983, 692 (James Kennan).

> Criminal Injuries Compensation Regulations 1884) reg 18.

>t Victoria,Parliamentary Debates egislativeCouncil, 25 October 1983, 692 (James Kennan).

518Victoria,Parliamentary Debateg egislative Council, 8 November 1983, 1615 (John Cain).
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to other compensation scheme$heordinance waghe first criminal injuries compensation
statute for the ACEndit introduced an unprecedenteds20,000maximum compensation
threshold>*° Thisalmost equalled the annualised average weekly earnings of-tirfidl ACT
worker in Junel983°% In addition building upon compensable expenses interstatee
Ordinancecompensaéed any expense incurred in submitting a compensation application
(other than legal feesf! and WLINB & ONA 6 SR LIRRAuwS&rIcémpeRdablel 3 S & Q
injuries extendedo anycontractionsaggravation, acceleration or recurrence of an injary
diseaseand camage to items such as spectacles, hearing ail artificial limbs? The
explanation for tle dramatic compensationincrease was altruisic concerns forvictim
circumstancesFollowing the 11 March 1983 federal election, the Hawke Labor government
hadalsodoubleda $10,000 threshold that its conservative predecegmoposed after tha
thresholdg & ONRA GAOA&ASR¥*F2NI oSAYy3I wWiz2 f26Q0

The Criminal Injuries Compensation Ordinance 1983T) was a newansfer sourcefor

other governmentsand the$20,000threshold transferred to other jurisdictiom$® This was

despite concernsabout compensationcost®? Indeed, continuing a theme of the previous

decade, maximum compensationthresholds continued to climb.The NSW government
introduced a $50,000 threshold in g@ense to a reviewecommendationin 1985 for

examplé?’ and there were demands for an even higher threshold fromféderalleader of

the Australian Democratgdanine Haines provided notice of a motion that the maxinoap

WaKz2dzZ R 085 | Fekechtially becdnse oS/ Srpatdeeh e victims and

K288 GKFG &dzZFFSNBR &AYAL I N AYZ2HiNmotignKiNg dz3 K

519
520
521

Criminal Injuries Compensatti Ordinance 1983ACT} 7.

Australian Bureau of StatisticAyerage Weekly Earnings, States and Australia, June Quartef1983)3.
Criminal Injuries Compensation Ordinance 1983Tk 5(4).

°2 |hid s 5(3).

PLOAR & H ORSTAYAUGAZY 2F WAY2daNE QO @

%24 Crispin Hull, 'Compensation Plan for ACT Crime Vigflime Canberra TiméE€anberra), 14 November

1982, 1

S®Eg,Crimes Act I90NSWH noTOHU ORSFAYAGAZ2Y 2F @HmRSAaONAOSR | Y2dz
(Compensation) Amendment Act 198#SW)sch 1 cl 1Criminal Injuries Compensation Act Amendment Act
1987 (SA¥(b).

% geg, egNew South WaleRarliamentary Debated egislative Assembly6 May 1984, 878 (Paul Landa);
TasmaniaParliamentary Debate$jouse of Assembly, 14 November 1984, 3423 (Geoff Pearsall); Western
Australia,Parliamentary Dedites, Legislative Assembly, 20 October 1982, 4053 (Cyril Rushton).

2" New South Wales Task Force on Services for Victims of @iimenal Injuries Compensation in New South
Wales: Report and Recommendati@¢h886) 53 (rec 7).

°28 CommonwealthParliamentay DebatesSenate, 16 September 1985, 540 (Janine Haines).

529 CommonwealthParliamentary Debate§enate, 14 October 1985, 11:64Janine Haines).
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not proceed but other governmentmatched the$50,000 thresholdVictorian Attorney
GeneralAndrew McCutchen RS Of  NBR GKIF G GKS /Ay 3I20SNYY!
responsibility to assist crime victims witts $50,000 threshold*® Similarly,the minority
Kaine Liberal governmerttorney Generalin the ACT declared that $50,000 threshold
afforded crime@A Ol A Y& Q W2 dzi' (Tiese GgevdniS yghlighi the2cgngnued
bipartisan attitude towards statutory criminal injuries compensatithat existed among

parliamentarians

5.3.2 Independent inquiries

LYRSLISYRSY G Ayl dzi NR S a at goveddnents krdhsfeired] @oRinfproveW 2 6 2 S
ONAYS OGAOGAYEAQ 6Stfto0oSAY3I YR Ay mMbhynz GKS O2
the first exampleThe genesis of thinquiry, as with the significant compensation increases,

gl a LI NI A lconéeyhiorchidleldX O A Y & Qandsddie fvdirs deyhahdsfor

improved supportThe thenexecutive directoof the VOCSRay Whitrod claimed thatthe

VOCS hadWK St LISR & ySAlinguirg ®0 exainple™®* The SA committee
recommendationgdemonstrate the empathyhat existed for crime victimsTheyincluded

improved public education about crime effects and crime preventiomevised media

protocols for crime reporting>* better victims support services, including more fundify;

improved emergency personnel traimi>® amended court procedure¥’ and higher
compensatiorr*® Likerecommendationsvere alsomadeby the inquiriesthat other States

and Territories commissioned following the SA inquiryror example, there were

NEO2YYSYRIGAZ2y & (2 Ay<eNts3 Stablideyherd afibr nevg NJ JA O

530
531

Victoria,Parliamentary Debates egislative Council, 24 March 1988, 906 (Andrew McCutcheon).
Australian Capital TerritoryParliamentary Debates,egislative Assembly, 14 March 1991 (Bernard
Collaery).

¥ \Whitrod, above r609, 196.

¥ 350uth Australia Committee of Inquifgeport of the Committee of Inquiry on Victims of Ci{h81)131-2
(recs 3, 6); 137 (rec 14); 139 (rec 15); 143 (rec 19).

°% |bid 1356 (recs 9 12).

°% |bid 140 (rec 17); 142 (rec 18); 145 (recs 23, 24); 149 (recs 31, 33); 151 (rec 34); 152 (rec 35).
°%bid 140 (rec 16); 146 (rec 26); 148 (rec 29).

¥ bid ixc xii (recs 37 54).

*%|bid 165 (recs 55, 56).

% Eg,New South Wales Taskforce on Services for Victims of GRiepart and Recommendatio(987)2-3
(recs 8, 10)t.egal and Constitutionalb@mittee, Parliament of VictoridReport Upon Support Services for
Victims of Crim€1987)xxii (rec 24).
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GAOGAYAC LANRMIAREGS 30TS GG SN SRdzOF GA2y | yRR* Lidzo f A (
improve personnel training*? compensaé more expensed® and re-design and relocate

court buildings™**

The NSWVictims Compensationribunal, which government established in théictims
Compensation Act 198NSW)}** demonstratal the transfer of interstate compensation
characteristics thainquiry recommendations could facilitate. As subsectah 3 explained,

Victoria had pioneered tha&otion of an independent tribunal to assesttutory criminal

injuries compensatiorand throughout the 1970sand early 1980sthere were demands for

other governments tdollow theirlead®**Ly mdoyHZ (GKS O2yaSNBI (A OGS
in WA somewhatacqdzA Sa OSR ¢6KSy Al SaidlrofAaKdeddely AY
compensatior?*’ Thisfollowed a WA Law Reform Commission recommendatieputy

Premier Rushton explained that the court systeauld intimidate victims involveW O2 & i | Y R
Ay O2y OSafidc@mp@éHd St OmayBE SEaaABBROSR f PBeaSNAQ
The NSW Taskforce on Services for Victims of Crime echoed these sentiminemtsit
recommended a tribunal for NS®° In addition, there were NSW Police Association

criticisms of the adegacy of the court syster’i* parliamentarian concerris? and positive

240 Eg, Department of Justice (TaRgport of the InteDepartmental Committee on Victims of Crifd889) 25;

Legal and Constitutional Committee, Rament of Victoria, above 539, 81 (rec 45).

24 Eg, New South Wales Taskforce on Services for Victims of Gepert and Recommendatiorahove

n 539, 96 (rec 32), 139 (recs 52, 53); Legal and Constitutional Committee, Parliament of Victoria, 2@@ve n
111. (rec 60).

542 Eg, Legal and Constitutional Committee, Parliament of Victoria, ab686,rxiii (rec 26, 28, 29); New
South Wales Taskforce on Services for Victims of CReygort and Recommendatiorshove n 539, & (recs
18(3), 22), 14D (recsb4, 56). See also South Australia Committee of Inquiry, ab&a3 nwiig viii (rec 22, 29).
%43 Eg, New South Wales Taskforce on Services for Victims of Criiménal Injuries Compensation in New
South Walesabove 627, 58 (rec 12); Department of Jiegt (Tas)aboven 540, 4; Legal and Constitutional
Committee, Parliament of Victoria, abové89, 18 (rec 5), 2@3 (recs 710).

**Eg, Legal and Constitutional Committee, Parliament of Victoria, abb@8,rxxix (recs 52, 57).

e AO00AYAQ [AINMITENGW)sEAA)2 V

*®See, eg, South Australia Committee of Inquiry, abo583) 1689.

*7 Criminal Injuries Compensation Act 1982A)s 5(1);Criminal Injuries Compensation Act 1§8%A)s 5(1).

> Law Reform Commission of Western Austrd®iaport on Criminal Injuries CompensatiBeport No 46
(1975)3-5.

> \Western AustraliaParliamentary Debates,egislative Assembly, 20 October 1982, 4052 (Cyril Rushton).
> New South Wales Taskforce on Services for Victims of GEirimeinal Injuries Compensation in New South
Wales above 527, 9.

*!5ee Ibid 41.

%52 Eg, New South Walearliamentary Debated egislative Assembl¥8 November 1987, 16270 (Terry
Sheahan)tegislative Assembly, 23 November 1987, 17016 (John Dowd).
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lessonsfrom the experience of aribunal in Victoria® Together, thesdactors facilitated

transfer of a tribunal tdNSW todecide compensation

5.4 UN Declaration of Basic Principles of Justice for Victims of Crime and

Abuse of Power

5.4.1 Declaration overview
Thealtruistic concernsthat facilitated improvdlkR ONJA Y S @A QuiidgYhé phasé dzLJLI2 NJi

victim consciousness werghared internationallyand facilitated anew transfer sourcefor

Australian governmentsThe Council of Europe opened for signature a convention on
GAO0GAYAQ Or198R33% gubdedudntyyi 1985, theUN adopted theDeclaration of

Basic Principles of Justice for Victims of Crime and Abuse of 880 f | N dsdis? y Q
governments S OdzNB 2dzA G A OS | yR | 4. ATHeDeda@t®nafd2 NJ A C
especiallyits annexure, théeclaration of Basic Principles of Justice for Victims of Crime and

1 0dzaS 2F t 26 SNJ, beddmb a Bi&od Bourddf tiaksdeyTOr GAustralian
governments. The fact that Aza G NI € A LJ I @ SR | tfe Datlardtlal2 NI | v {
development a&cording tothen SA Attorney General Chris Summexs important in this

regard>>® Sumnerwrote in 1987 that Australishould through boh federal and State
Parliamentsensure that thdJN Declaratio’tk & A YL SYSYGSR Ay 2dzNJ £ S3
for example and heplacedSA at the forefront of tht process>>’ Table 5.1(next page)

extracts UN DeclarationPrinciples that State and Tewily governments copied and

emulated Subsections 5.5.% 5.5.3 examine thie transfer.

%3 New South Wales Taskforce on Serviced/fotims of CrimeCriminal Injuries Compensation in New South

Wales above n 527, 36, 41.

554European Convention on the Compensation of Victims ofri¥iGlémes opened for signature 24 November

1983, 1525 UNTS 37 (entered into force 1 February 1988)

°% United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse ,0BRdRe

40/34, UN GAOR, 40th sess, 96th plen mtg, Agenda Item 98, UN Doc A/RES/40/34 (29 NovembEiNL985)
Declarationof BAA O t NAYOALX S& 2F WdzA (A OS )JP2elhble pataBA Ya 2F / NR Y
**°3South AustraliaParliamentary Debates,egislative Council, 29 October 1985, 1565 (Chris Sumner).

*"C J Sumner, 'Victim Participation in the Criminal Justice System' (198u¥t28lian and New Zealand

Journal of Criminology95, 200.
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Table 51 UN Declaration Principle$®

Item | Declaration
[4] -[6], | [Victima Teeatment]
[14], |[4]Y+AOGAYA &aK2z2dzZ R 6S GNBI (SR RMAAIIYKA G20
[15] |[B]WYXAOQOGAYA &aK2dzZ R 0o AYVF2NYSR 2F (GKS)
[B]We¢ KS NBalLRyaAir@dSySaa 2F 2dzRAOALFE | yF
should be facilitated by:

(a) Informing victims of their role and the scope, timing grdgress of the
proceedings and of the disposition of their cases, especially where serioug
crimes are involved and where they have requested such information.

(b) Allowing the views and concerns of victims to be presented and considere
appropriate stagesf the proceedings where their personal interests are
affected, without prejudice to the accused and consistent with the relevant
national criminal justice system.

(c) Providing proper assistance throughout the legal process.

(d) Taking measures to minimize in€@@® y A Sy 0SS (2 GAOGA Y

[14WxAO0GAYa aKz2dzZ R NBOSAQOS (KS yS0O0Saa
FaaAadlyOS GKNRdAK F2BSNYYSyidlfsx @2f
[15]W+AO0GAYa aKz2dzZ R 0SS Ay T2 NdsScRl s@vicesiamdS
20KSNJ NBfS@lFyd FraaradalyO0S FyR 6S NBI
[16] | [Personnellrainingd Qt 2f A OSY 2dzaGAOSX KSIfGKXI a
concerned should receive training to sensitize them to the needs of victims and
3dZA RSt AySa (2 SyadzaNSE LINPLISN FyR LINRY
[12] | [Compensation EligibiliyW2 KSNB O2Y LISy al dAz2zy Aa y?2
offender or other sources, States should endeavour to provide financial compens
to:

(a) victims who have sustained signifi¢doodily injury or impairment of physical
or mental health as a result of serious crimes

(b) the family, in particular dependents of persons who have died or become
LIKegaAOltte AyOFLIOAGIEGSR Fa I NB

[13] |[Alternate CompensationFund®8 W¢ KS Saidl of AaKYSyazx a

YIEGA2yLFE FTdzyRa FT2N O2YLISyaltadazy (2 ©

[Source Adapted fom UN Declaration (1985)]

Q)¢

5426 EAOEI 06 4O0AAOI AT O AT A 0AOOITT Al 40AETETC

The sentiments of theUN Declaration Pmtiplesin the Table 51 cellslabelledW+ A O A Y& Q
CNBFIYSYIiQ YR Wt SNE2YYSt GNIAYAYIQ GNIFyaFtsSi
was facilitated by altruistic cddS N3/ a T 2 NJ O Aamuipalitical fressui ftotbé dny 3

to be doing moe for crimevictims.DdzA RSt Ay Sa 2y @A Ol Awesethe G4 NS

¥ UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse oBBowen 555, annex

OWS5SOfFNFdGA2Y 2F . F&AAO0 tNAYOALX S&a 2F WdzaGdAOS T2NJ +A 04
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most obviousexample of governments transferrirtpese UN Declaratiofrinciples™ In

some jurisdictions, dzA RSt A y S ae®en dopied WdPlecladation PrincipleThe WA

WDdzy B&E&t A & G2 |1 26 =+ A O, Ko &xampl& iastizictRd tratSvictin®dB I G S R
daK2dzZ R 06S GNBIFIGISR ¢6AGK wO2YLI aaArzy |yR 47
WOABYO2yBdSYyASyOS X aK2dzZ R 68 YAYXHROUMRERRQ | YR
jurisdictions, governments emulatedUN Declaration Principle such aswhen they
establishedd G I G dzi 2 NE 02RASa (2 Kk&t@AOT VicBmsdfyCringeA OG A Y
Coordinator. Its functions includepromoting legislated principles for the treatment of
offenders®® providing services to crime victims and awarenbss A & Ay 3 | 6 2 dzli ¢

needs>®?

Transfer of theUN Declaration finciple thatcrime @A OG A YaQ W@ASsa | yR 02
WLIINBaSYiSR yR O2yaARSNBR | {i waslmhdbidl@hteiNidus G S & d |
This was due to legal concerns thée Principle and associated notion of victim impact
statements (VISs) couldhpact the fairness of criminal trials and sentencing decisiis.
Transfer of the Principlailtimately proceeded™ but its acceptarce relied upon the

presence ofthree factors First,the passage of time allowed parliamentarians to observe

that foreign government®® and SA from 1988 had permitted VISs with no obvisdserse
implications for trial fairness Second, in some States, tlkerhad been inquiry

recommendations that governments shoufgermit VISs. Thel989 inquiry into crime

*®95ee, egVictims ¢ Crime Act 1994ACT} 4;Victims Rights Act 1996/SW)s 6;Northern Territory Office of
the Director of Public ProsecutiorGuidelines[Appendix Exhttp://www.dpp.nt.gov.au/legat
resources/documents/dppguidelines.fxt Criminal Offence Victims Act 19@3ld)pt 2; South Australia,
Parliamentary Debate$jouse of Assembly, 29 October 1985, 1564 (Chris SunMietijis of Crime Act 2001
(SA)pt 2 div 2; Department of Justice (TaSharter of Rights for Victims of Crime
<http://www.justice.tas.gov.au/victims/charter_of rightsof victims_of crime;+ A OGA YA Q / KF NISNJ ! O
2006(Vic) pt 2Victims of Crime Act 1999VA) sch 1. See al§tanding Council on Law and Justiational
Framework of Rights and Services for Victims of Crime-2811%5(2013).

*®victims of Crime Act 1994VA) sch 1.

**Lvictims of Crime Act 199ACT) 4.

2 1pid s 7.

*3 5ee discussion in Legal and Constitutional Committee, Parliament of Victoria, 8589191 Victorian
Sentencing Committe&SentencingAttorney-General's Department (Vic), 1988)l 2, 543 Australian Law
Reform CommissiorgentencingReport No 441988)xxiii, 1045.

%% SeeActs Reision (Victims of Crime) Act 1994CT)pt 3; Victims Rights Act 19961SW)sch 2;Sentencing
Act 1995(NT) s 104Penalties and Sentences Act 19Q#d)s 9(2)(¢, Juvenile Justice Act 196Qld)
s$109(1)(g)Criminal Offence Victims Act 19@3ld)s 15;Criminal Law (Sentencing) Act 1983\)s 7;
Sentencing Amendment Act 200Eas)s 7;Sentencing (Victim Impact Statement) Ae24(Vic) Victims of
Crime Act 1994WA) ss 4.

%65 Eg,Victims of Offences Act 198¥7)s 8.

90


http://www.dpp.nt.gov.au/legal-resources/documents/dppguidelines.pdf
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GAOBMMAR NI Ay ¢lFavYlFyAl FStd GKFIG xL{&a ¢2dz R
sentencing court is properly informed about the effects of heNA Y'S  dzLJ2 yfori KS @A
example®®® Third, there was somevidence that VISs had therapeutic benefits. Kelly wrote

GKFEG OAOGAYA Wol yiSR Y2NB (KIy LAHandEezR L2
explained that research had found that filinghyY NX adz §SR Ay 'y WAYyONB
iKS 2dz2i02Y8h F2NI gAOlAYa®

5.4.3 Compensation Eligibility

Revisingompensatioreligibility to target groups mentionedh the UN Declaration Principle

GAGE SR W/ 2YLISY a | Takle25/1ex®atsivad anatlieicliataeristickhat {
transferredamong Australiagurisdictions Publiclythis transfer was facilitated by altruistic
concerndor the crimevictimsthat benefited. Howevergovernments were alsmcreasingly

anxious about costLike its respnse to other UN Declaration aspects, tB& Bannon
governmentagainspearheadedhe transfer process Attorney GeneralSumner explained

that singling out the family of a deceasedime victim for compensation was necessary

0SSO0l dzaS WiKS R titivel & aeBult lof a@fine §sSin itddf a traumatic

S E LIS NI Hu§) @ 0985, SA established a separate basis for compensation to assist

WT | YA ewhidipilidedcoripensation fWINA STQ 2F | alLl2dzasS 2NJ
parents of a childunder age 18 if the spouse or child had been killed by homiéfe.
Subsequently, theVictims Compensation Act 19§RSW)also singled out family of a
deceased crime victirfor compensation specifically infaur-classcategorisationof victims

that becamea source of transfer in its own right. The four classese WLINR Y I NB @A Of

WwaSO2yRIFENE GAOGAYQZ wOt248S NBftI GAGSE 2F | RS

% Department of Justice (Tas), above40, 35.

*"Deborah P Kelly, 'Victims' (1987)\B4yne Law Réew 69, 72.

*®Edna Erez, 'Victim Impact Statements' (Trends & Issues in Crime and Criminal Justice No 33, Australian
Institute of Criminology, 1998. See als&dna Erez, 'Who's Afraid of the Big Bad Victim? Victim Impact
Statements as Victim Empowermeamd Enhancement of Justice' [199Gfiminal Law Review45andDean G
Kilpatrick and Randy K Otto, 'Constitutionally Guaranteed Participation in Criminal Proceedings for Victims:
Potential Effects on Psychological Functioning' (198T)/a¢ne Law Résw 7, 27.

%9 50uth AustraliaParliamentary Debatesjouse of Assembly, 29 October 1985, 1562(Chris Sumner).

*"° Criminal Injuries Compensation Act 14%8\)s 7(2a), as inserted [Statutes Amendment (Victims of Crime)
Act 1986(SA)s 6(b).

"L For definitions, se®ictims Compensation Act 198YSW) ss 3(1), 10(1).
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5.4.4 Alternate Compensation Funds

The WAlternate Compensation Fun@Brinciple waghe final UN DeclaratiorPrinciplethat
governments transferred. Australian governments haxhsidered dditional methods of

financing statutory criminal injuries compensatiorexpenditure besidesconsolidated

revenue before the UN Declarationin 1981 for exmple, the conservative Thompson
government in Victoria asked the working party whose recommendations informed the
Criminal Injuries Compensation Act 1983 A O0 (2 O2y aARSNJ GKS 2 LJiA:;
fines to partialy fund compensationQueensland Abrney General Neville Harpealso

noted that the BjelkePetersen government had opted against introducing a levy to partially

fund compensation in 1984. Harper commented thathoughi KSNBE 6 SNBE WIS NE
NB | dferd @i KS I2FSNY YSlWE H2A@ASNYWSwHQ yR | S0

with this approact’?

TheSABannonLaborgovernmentwas the first to emulate te UN Declaratiofrinciple and
introduce a levyupon offendersto partially fund statutory criminal injuries compensation
6 W2 T a8y R'EME@I«xyapplied to all offencesmcluding paking fineswhich refected

a particular philosophy oAttorney-GeneralSumner. Sumner explained:

Imposts on cigarettes do not fall on the whole community and are justified on the grounds
of the increased cost of health care for smokers even though not all individual smokers will
need the additional care. Liquor fees are imposed only on a certain group in the community.
Likewise, in this case a levy has been imposed on a certain group in the cdsneni

offenders). There is a choice not to smoke, consume liquor or commit offéffces.

¢ KS 27F7FSymtoNHEradsiered @ other jurisdictions,essentially to provide

additional finding for compensationexpenditure®”

Table5.2 (next page)outlines the
scope of offenders an@émounts of levy that they had to payin each jurisdictionas at

1July2014 Victoria has notintroduced a levy and in WA, although there was

572QueenslandParIiamentary Debated egislatie Assembly, 31 January 1984, 1223 (Neville Harper).

*"3 Criminal Injuries Compensation Act 1§%3\)pt IV, as inserted b@riminal Injuries Compensation Act
Amendment Act 1987SA)s 6.

" Sumner, above 657, 214.

%" Criminal Injuries Compensation Act 1988 T) s 34D, as inserted ®giminal Injuries Compensation
(Amendment) Act 199ACTE 6;+ A Ol A YA Q / 2 Y LISNSHV) si63C 35 inse el \bigtindsy T
Compensation (Amendment) Act 198&W)sch 1(3)Crimes Compensation Act 1982T)s 25B(2), as
inserted byCrimes Compensation Amendméyat 1989(NT)s 23.
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acknowledgement of deliberations and legislation being developed in ,261io reform

occurredin the research period

Table 5.20ffender lewy amounts, 1 July 2014

Jurisdiction ACT" NSW’® NT"
Levy adult: adult/ child: adult:
$30: Supreme/ $166 indictableoffence $200 indictableoffence
Magistrates court $74 other $15Q other
sentence $40: infringement notice
enforcement order
child: $50
body corporate: $1,000
Jurisdiction QLD®* SR TAS*
Levy adult: adult/ child: adult:
$321.40 Supeme/ $260Q indictabke $50 Supreme Coursentence
Disttrict Court $16Q summary (other) g;?;Y LJE fg tt2 TT S y éf
sentence : ; court of petty sessions
$107.10: Magistrate 3.56(1 su.mmar?offence(lf
Court sentence fine paid on time)
The levesdouble for
specific serious offence&®

[Source: Original]

No jurisdictionhasopted to transfer thebreadth of offenderthat must pay theoffenders

levy in SR Concerns about hardshire one explanation for government decisionsléevy

*"® Department of Attorney General (WA3nnual Report 2016 11 (2011) 26; Department of Attorney

General (WA)Annual Report 200120 H AMH 0 mMT® {SS f&2 !'YFyRI . lylas W/ I
The West Australia(Pertht M h OG 206 SNJ HamnX MHT ! YIFYRI TheMWgst 8= W/ NA Y
Australian(Perth), 3 October 2011, 6.

>Victims of Crime Act19%4! / ¢ 0 & Hn® [/ 2dz2NIa Yl & SE2ySNIGS 'y 2FFSy
Ol dza S dzy R dxBeinié bf ICiRrie Kdt L1IGACT) s 26(2).

> Victims Rights and Support (Victims Support Levy) Notice(RE\W) reg 2. A court may exempt a child

from paying the levy¥Victims Rights and Support Act 2QNSW) s 106(3).

*"Victims of Crime Assistance Act 2QN@) ss 61(3), (6). Levies were substantially increased by the Mills

Country Liberal government. From 1 July 2013, amounts went from $60 to $200; $40 to $150; $20 to $40; $20

to $50 and $200 to $1,00®ictims of Crime Assistance Amendment Act 20103 4.

*®penalties and Sentences Regulation 2006f R0 NB I y! @ ¢KS vdzSSyafttyR 2FFSyF
O2YLISyalridS ONAYS @GAOGAYA aLISOAFAONEfE odzi WKSE LA LI @&

I RY A Y A &Rehkhids ardl Badténces Act 19Qid)s 179A.

*#LVictims of Crime (Fund and Levy) Regulations 288Bsch 1 cl 1. A child cannot be liable to pay levies that

collectively exceed $180 for serious offences that are prescribed and $100 for other offeiatess of Crime

(Fund and Levy) Regtitss 2003(SA) sch 1 cl 3.

*®V/ictims of Crime Compensation Act 1994s) s 5(3). If total compensation levies for an offender exceed

Ppnn 6WO2Y0AYSR fAYAGQUIT O2dzNI YI & NBWiasfCiinleS t S@& Ay
Compensatior\ct 1994(Tas) s 6.

*®Victims of Crime (Fund and Levy) Regulations 2888sch 1, cl 2. Examples are homicide, robbery,

aggravated robbery, serious criminal trespass and the offence of assaulting and hindering police.

¥ For examples of the offences thgovernments opted to relieve from having to pay the levy, $&@ims of

Crime Regulation 200@CT) sch 2/ictims of Crime Assistance Regulations A0017) reg 26. The offences
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only someoffenders(and not introduce a levy at all) anbddre have also beephilosophical

concerns abut the appropriateness oevying someminor offenders The NSW Taskforce

2y {SNBAOSA F2NJ xA00GAYa 2F / NRAYS adza3aSaiaSR
requiring persons ordered to pay fines, such as parking and traffic offenders to iassis

Fdzy RAy3a | ONRYAYIf A y3IommdinStativeOdnsidaayioataier 2y & C
also been adisincentive Attorney General Simon Corbell in th&CT Stanhope Labor
governmentimposel a flat offenders levy in that jurisdictiond S O dza &ddition&lS W
administrative work that would be required to introduce a graduated schétweould far

exceed any substantial funding that would be derived from adopting such a @8del
Governmentshave alsallowed recovered crime proceeds and profits to contribude/ards

the cost of compensatiorf’

554 E ASchélulebAT A O! OOEOOAT AAd ABPDPOI AAEAO

Transfer ofpolicies such as an offender leaynd restrictions on the categories of victim

eligible for compensationhighlighted growing concerns aboutotal compensation
expenditure.Throughout the 1980s;0mpensatiorclaimshadincreasedsizeably Freckelton

nominatedl Wy S¢g LIKSy 2 YSy 2y Qfor 2ld@ms fimpmed dd¥ertising 6f A OA (0 A
scheme benefits; less stigma associated with being a crime victim and judicisiothsthat

extended compensation eligibilityas possible explanatiori&® Towards the end of the

decade parliamentariansincreasingly voicedoncern aboutcost®® and what Freckelton
froSfa | Wol Gldofcankpensatiol Expeyiditireméréed® Thisbacklash

AyOf dzRS LI NJAy3 2FFSyO0Sasz 27F7TSyanddfendrs tnfeXlocal2 NJ SNEQ O2 Y
government bylaws.

%5 New South Wales Taskforce on Services for Victims of GEirimeinal Injuries Compensation in New South
Walesaboverp HT X nT® C2NJ | RA&aOdzaaizy 2F gARSNI OandOSNya o
PLINRE /KNI Fy26a1Ax W' [/ 2yaARSNIGA2Yy 2F GKS [SIAGAYI O8
Current Issues in Criminal Jus®da.

%% australian Capital Territorarliamentary Debates.egislative Assembly, 15 November 2007, 3418 ($imo

Corbell).

%" See, egConfiscation of Criminal Assets Act 2088T) s 134(2)(d; A OGA YA Q / 2 YLIGNSHV) GA 2y 1O
s65G(a), as inserted bByictims Compensation (AmendntAct 1989NSW)sch 1(3)Crimes (Confiscation of

Profits) Act 1986SA) s 10Criminal Injuries Compensation Act 14Tés)s 11(2)(d), as inserted riminal

Injuries Compensation Amendment Act 198&s)s 7;Crimes (Confiscation of Profits) Act 198&) pt 2A, as

inserted byCrimes (Confiscation of Profits) (Amendment) Act 198d)s 16;Criminal Property Confiscation

Act 2000(WA) s 132(2)(c).

% Ereckelton Criminal Injuries Compensation: Law, Practice and Paligyen 505, 378.

%9 Eg,South AustraliaParliamentary DebatedHouse of Assemblg9 March 1987, 3570 (Greg Crafter);
TasmaniaParliamentary Debateddouse of Assembl{,7 October 1989, 1704 (Peter Patmorgictoria,

Parliamentary Debated egislative Assembly, 24 March 1988, 904 (Andrew McCutcheon).

%9 Ereckelton Criminal Injuries Compensation: Law, Practice and RPalimye 505, 50.
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facilitated what this thesis label§i KS W{ O RRd#fl @& A &4 G | y O&uory LILINE |

criminal injuries corpensation

5.5.1 Schedule approach
The sgnature characteristic of th&chedule approach, which tieNA YA Y I f hFTFSy OS
K

Act 1995 (Qld) pioneerec ¢l a | (GFo6fS SljdAagltSyd G2 GKS
compensation legislatiothat Chapter 4mentioned Tle table listed injuries and prescribed
a range of percentages of a maximum amount, being $75:800hich courts could ward

for each listed injury®? Table5.3 contains an extract.

Table 53 Extract, Schedule I, NA YAY I f hTFFSyql8ld)+A OGAyYaQ ! O

Injury % of Scheme Maximun
($75,000)
1 | Bruising, laceration etc. (minor/moderate) 1%- 3%
2 | Bruising, laceration etcsévere) 3%- 5%
3 | Fractured nose (no displacement) 5%- 8%
4 | Fractured nose (displacement/ surgery) 8%- 20%
5 | Loss of damage of teeth 1%-12%
6 | Facial fracture (minor) 8%- 14%
7 | Facial fracture (moderate) 14%- 20%
8 | Facial fracture (severe) 20%- 30%
9 | Fractured skull/ head injury (no brain damage) 5%- 15%
10 | Fractured skull (brain damagesninor/ moderate) 10%- 25%
11 | Fractured skull (brain damageh S@SNB O X 25%- 100%

[Source/ NAYAY Il f hFFSyQ@Bd]+AOiAayaqQ ! O wmddp

Qourts were expressly precluded from relying upgeneral legalprinciples to assess
damages when deciding damagesth this table.®*® Indeed an explanatory provision
reiterated that compensation was not intended to reflect the amount recoverable civi

%94 1f an injury was not listed, courts were to rely upon the percentages for any like

claim
listed injury®® and the government could prescribe in regulatiomaunts and related

injury.>®

% Criminal Offence Victims Regulation 19@8d)reg 2.

%2 Criminal Offence Victims Act 19@3ld)sch 1.
%3 bid s 25(8)(a).

**1bid s 22(3).

% |bid s 25(6).

%% |bid s 20.
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Amendments that the Conservative Majgovernmentmade to the UK Ciminal Injuries
Compensation Schemiaspired te signature characteristic of th&chedule approach. In

196566, there had beerR,452 applicationso the UKCompensatiorBcheme and the Board

made 1,164 awards totatig £4 million. However,n 199293, the Bard received almost

66,000 applications and made nearly 37,000 awards that totalled £16®i6n.>°" This

growth led the Major government toA y 0 N2 RdzOS ¢KI G ¢l a {y.26y | a
which prescribedamounts for listed injuries” Government rationaked that the tariff
a0KSYS aK2dzZ R Fftt2¢g @AO0GAYa G2 WNBOSAYS GKS
&0 NI AIKGT 2 MbandNRoseYsknyimpeStdNere echoed in Queensland. The Goss
Labord32 GSNY YSyd SELX IFAYSR GKIFG G(K&EQ{ OKS RHZEIBIK k
LINEOSa&a | yR NBRdzOS wXYabirigated dinakigl Gavigeerd y | 6 |

another advantage

5.5.2 Assistance approach

The signature characteristics of thAssistanceapproach, whichthe conservative Kennett
government madein the Victims of Crime Assistance Act 199&), were increased
counsellingentitementsT WY@AOGAYa FaaAadl yOBONAYAAYHKS Af/le
02 Y LISy a(which Bagf ®appened already in the RPf)and abolition of statutory
compensation for pim and sufferingThe dolition of statutory compensation for pain and

suffering was the most contentious aspect of the Assistance apprfattowever, it had

been countenanced for some yeahs.December 1981 for example, the Thompson Coalition
government had tasked the expert working party that reviewed tl&iminal Injuries
Compensation Act 1971¥ic) to advise whether the statute should continue to make awards

AY NBaLSOl 2F WLI AY | YR &dzaaRiNge ¢paadse® Nde & A Y LI &

*"Home Office (UK) and Scottish Office Home and Health Depart@entpensating Victims of Violent

Crime: Changes to the Criminal Injuries Compensation Scheme4341993)2.

% bid annex A.

*pid 7.

%9 Explanatory Note, Criminal Offence Victinis B295 (QId)07.

% Crimes Compensation Amendment Act 1@89)ss 5, 13.

92 5ee criticisms at VictoriBarliamentary Debate4 egislative Assembly, 21 November 1996, 1455 (John
Thwaites);Editorial, 'Hearing Victims' VoiceShe AggMelbourne), 9 November 19988; Michael
Magazanik, 'Crime Victims Fight MoveHalt Compo'The Sunday Ag&lelbourne), 10 November 199622
Chris Corns, 'Rewriting Victims' Rights in Victoria' (1997) La{2)nstitute Joura 37, 37;lan Freckelton,
'‘Criminal Injuries Compensation: A Cost of Public Health' (199@)rhal of Lavand Medicinel93, 2023;
Editorial, 'Compensation for Criminal Injuries: The Beginning of the End?' (198u)n4 of Law and Medicine
207, 210.

603Working Party to Review the Criminal Injuries Compensation Act 1972 (Vic), abtde
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committee recommended no chang€&urther, n 1993, the Arnold Labor government in SA
NEAaGNAOUGSR GAOGAYAQ NARIKGA (2 a&dhdvwmidangE 02 Y

a604

formula®®*adapted from motor accident compensation legislatfSn

The Kennett geernment rationalised abolition o$tatutory compensation fompain and

suffering in part by downplaying thealue of monetary compensatiorotcrime victims.

Attorney General Jan Wade insisted that the provision of free counselling sessions would
allowvicims32 WAYYSRAlI GSt@é& | RRNSaa GKS LEeOK2f 23,
rather than wait for monetary compensatidfi® Based upon undisclosed researtiade

also Of FAYSR GKFG Y2y SGIFNEB &adzlJLl2NII RAR Qy2i

& dzF T &'Nuhigh=hed supportinterstate. The 1981 SA inquirgoncluded thatcrime
GAOGAYAQouk P FERBYY DSO Y2NE STFSOGAGSE & NBRdAzO
deYLI K& FyR a20A1Ff &adzLIIR2 NI GKFEYy o0& §oKS A YL
example®® Simlarly, the NT AttorneyGeneral explained in 1989 that financial
O2YLISyal Gazy s+a 2yté | WHSNE YAYy2NIPI NI A
However,other stakeholderslisputed these perspectives\delaide Sexual Assault Referral

Centre staff delared in 1990 for example thamonetary compensation provided real

therapeutic benefit for crime victim$?

Anticipated financial savings from abolition of statutory compensation for pain and suffering
were another important explanationfor this reform. Fom 198182 to 198687, total
statutory criminal injuriescompensation expenditure in Victoriaad grown from around
$2.5million°** to above $7.7illion°*?and then around $4&nillion in 199495 3 Attorney

General Wadeoted that, in light of the increasedx@enditure,continuing to compensate

8% Criminal Injuries Compensation Act 19%8\)s 8(a)(i), (iij)as substituted b¥riminal Injuries Compensation

(Miscellaneous) Amendment Act 19&A)s 5(b).

8% \Wrongs Act 193¢SA)s 35A(1)(b), as inserted byrongs Act Amendment Act 1988A)s 3.

%% j3an Wade, 'Using Technology to Provide Best Effective Access to Justice' (MIg&)rh Bar News?2,

12.

7 bid. See also VictoriRarliamentary Debates.egislative Assembly, 31 October 1996, 1833an Wade).

% 50uth Australia Committee of Inqujrabove b33, 163.

99 Northern Territory Parliamentary Debated egislative Assembly, 25 May 1989, 6526 (Daryl Manzie).
19T Black and T Nelsdarratt, ‘Caonpensation- People Getting Money for Being Raped' in Deidre Greig and
lan Freckelton (edsT,he Patient, The Law and The Professional: Proceedings of the 11th Annual Congress of
the Australian & New Zealand Association of Psychiatry, Psychology arfiflbaash University Printing
Services, 199®40-1.

® Crimes Compensation Tribun@th Annual Repor{1982)1.

®12 Crimes Compensation Tribun&bth Annual Repoit1987)15.

®13 Crimes Compensation TribunaBrd Annual Repoil995)25.
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pain and suffering would likely result in an unaffordable sch&fi&he Assistance approach

meant thatcrimevictimscouldNBE O2 GSNJ 'y FY2dzyd 2F WTFAYIl YyOAI f
loss that they sustained as the rdsof a crimé&*° up to $60,000°*° However, ifthey wanted

an amount for noAfinancial lossuch as pain and sufferingith the exception of family of a

deceased crime victim who could recovan amountfoNJ W R A°’d theyBail fopursue

legal proceedingsgainst the offender(sj*® As section 5.2xplained2 FFSY RSNBR Q T NB
impecuniosity haanotivatedstatutory injury compensatiomitially sothe outlook for crime

victims seeking pain and suffering compensation was limited.

5.6 Transfer of Schedule and A ssistance approach characteristics

5616 EAOEI 06 #1 I bAT(NSWYBEdhddule appipach 0 0 i

Characteristics of the Assistance and Schedule approatthasferred to other jurisdictions

in large part because of sharamncerns about statutory criminahjuries compensation
expenditure NSWAttorney-General Jeff Shawxplainedthat the Carr Labogovernment

had a®f S NJ NB A& LJ2y & A cekpéntiiiireé did ndtPaussd yndudaiddakle Kiaii

2y  LJdzo f X'O As Tsdelf, Rggv@rdment enactethe VictiYda Q / 2 YLISy &l G A2y
1996(NSW)which, according to Shaw, had a primarygodl RRNB daAy3d (GKS wSao
of compensatior?”® Shawalsowanted © ensure that compensation watirected toward

victimswith the W2 & i & S NA 2UFaus, ihé Yamided: equired applicantsto

actually witness the act of violence agairtste victim and sustain injury to recover
compensatiorf?? This wasin place of the former rule that compensated victimgo

sustained injurys F 0 SNJ W20 KSNBAAS 0 MmxddkighFhe dodeiniNgdt 2 F |y
RSYASR AYyYIFHGSaQ NAIKGA G2 O2YLISyaldarazy F21

4 victoria,Parliamentary Debates egislative Assembly, 31 October 1996, 1023 (Jan Wade).

5 victims of Crime Assistance Act 199&)ss 8(2), (3); 10(2), (3).

®1%|bid s 8(1).

7 |bid s 13(2)(c).

*1pid s 74.

ziZNew South Wale®arliamentary Debated egislative Council, 15 May 1996, 974 (Jeff Shaw).
Ibid.

621 1.

Ibid.
%22 vjictims Compensation Act 1988SW) s 8(1)There was a concession for parents or guardians of a child
victim that suffered injury 8 Y Wa dzo aSljdz2Syiifé o0SO02YAy3a |6 NBQ 2F || @Az

they had not committedhe violent acthemselvesVictims Compensation Act 1908SW)s 8(2). See
government explanation for caession at New South Waldzarliamentary Debateg,egislative Council,
15May 1996, 976/ (Jeff Shaw).
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WSEOSLII A 2y | £ ThischdDrdma aniinteyst® prarueé* andfollowed adverse

media reports 6 claims from particular inmate¥°

A table prescriing amounts of compensation for listed injurfé§ was the + A OG A Y& Q
Compensation Act 1996ISW)aspect that government transferred from the Schedule
approach The table determinal the amount of compensatiorthat crime victims could

recoverin place ofO2 dzNIia Q F2NXSNJ NBf Al yOS dzLl2y 3ISYy SNI
ShawNB | 42y SR GKIFG GKS O2YYdzyAide KIFIR WFE NRIKID
O2yaraidsSyd % ys, tieip drsitHe addedl ®apefit of greater certaiatyout

the amount of compensationReforming acharacteristicin the initial Criminal Injuries
Compensation Act 196{NSW), the Carr governmerdlso significantly increasethe

minimum award threshold that compensation had to exceed to be paid from $200 to
$2,400°% Highlighting the financial motivation for this reforrBhaw explained that

threshold increase way SOS&aal NB Wi2 NBY2@S avlft OflFAYa
I RYAYAEGNI GAFS GAYS yR 0z2aiQo

5.6.2 Victims Compensation (Amendment) Acts (NSW): Assistance approach

The Carr governmenthad not finished compensation restrictions in the Victims
Compensation Act 199NSW)for in 1998 and 200@ made further amendments’® This

followed two reports on the long term financial viability of the schefifeThegovernment
transferredd KS y 20 A 2y ZFWNBY WRNB BOIED tHaSX¥5018y @ bell A 2 v

deducted from any compensation award assessed at less than $20i00&n exceptionfor

23 y/jictims Compensation Act 19@6SWR Hnop O ® 'y SEFYLE S 2F WSEORLIIAZ2YL f
gl a WASNAR2dzate |yR LISNXIySyidte Ay2dzNERQ®

241n1982F 2 NJ SEI YLI S5 GKS O2y aSNUI  Aadhéhg dier peeglugiendignied2 S NY Y Sy
compensation to victims where it was likely to benefit the offendeiCsiminal Injuries Compensation Act

1982(WA)s 25;Criminal Injuries Compensation Act 1485A)s 23.For another preclusion example before

the VictimsCompensation Act 1996ISW), se€rimes Compensation Act 1982T)s 12, as inserted b@rimes
Compensation Amendment Act 198@T)s 13.

% see, egMichael Sharp, 'Ebony’s Killer Claims Victims' C#kk' Sydney Morning Hergl@ydney),

16 September 19953.

%2 victims Compensation Act 1986SW)sch 1.

2" New South WaleRarliamentary Debates egislative Council, 15 May 1996, 975 (Jeff Shaw).

28 v/ictims Compensation Act 19@8SW)s 20(1).

29 New South WaleRarliamentary Debates egislative Council, 15 May 1996, 975 (Jeff Shaw).

39 Eg Victims Compensation Amendment Act 1988W) Victims' Compensation Amendment Act 2000

(NSW)

%31 Joint Select Committee on Victims Compensation, Parliament of New South Wadsong Term Financial

Viability of the Victims Compensation Fund: Second Interim R@E®9T); Joint Select Committee on Victims
Compensation, Parliament of New South Waf@sgoing Issues Concerning the New South Wales Victim
Campensation Schem@000).
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awards to family victim&? Emulating Assistance approach chaeaistics, he government

also restrictedstatutory compensation for psychological or psychiatric injury essentially
because their cost was deemed exces$ii©ne of the restrictions meant thatnly victims

of armed robbery, abduction or kidnappirgpuld recover compensation fo Y2 RS NI G St &
RA&LFEOEAYIQ OKNRYAO L& CKmbrRed Geddral Shawekplalaedl O K A | {
GKId WooBKAfald GKS @AOGAYa 2F adzOK &SN 2dz
they often suffer significant andhglastingLJa & OK 2 f 2 3 A°® FurtherRmutating S Q
Assistance approackharacteristics the governmentalso permitted WF I YAf & @A OG A Y
recover up to 20K 2 dzNB 2 F | LILINP @SR O2dzya Staé magyDe | YR 3
NB lj dzS8°¥ fr&aBueeMichael By a i NBaaSR GKIFG O2dzyaSftf Ay:
crime victimsand I WLINA YIF NBE 32FfQ 2F (KS theyshgReh y 3 f &
WT20dza 02 WINRWA W A 2y (P2 ThillBdkded entimenis| tiiah \Zcgotan

Attorney GenerallanWade expressed in the context of the Assistance appraaktueed,
theCarrd 2 @S NY YSy i NB LI | O*RictOGoNpeidsgtian AGtAINGSW) Ay (G K
titeg A G K GKS LIKNI &S WafAIWR NI yR NBKIOAfAGEGAZ

5.6.3 Victims of Crime (Financial Assistance) Amendment Act 1999 (ACT): Assistance
approach

Like its NSW counterparthé¢ minority ACTCarnell Liberal government also transferred
Assistance approach characteristiss the Victims of Crime (Financial Assistance)
(Amendment) Act 199@ACT) The ACT was recoveg from a recession that Chief Minister
YFEGS [/ FNYyStt FOONBRAGSR (2 WYIFIaaraodSQ WYAaLISYyR
Howard Coalition governmenin 1998°%° This made the government especially anxious
about the size ofstatutory criminal injuries @npensation expenditure which the Deputy
| KAST aAyAadSNI FyR !'G02NySe DSyYySNIf DINE |

%% victims Compensation Act 19@6SW)s 19A(1), as inserted hictims Compensation Amendment Act 1998

(NSW)sch 1 cl 2.

%33 victims Compensation Amendment (Compensable Injuries) RegulatioNB00sch 1 cl 2. See
explanation at New South WaleBarliamentary Debateg,egislative Council, 22 October 1998, 8855 (Ron
Dyer).

B A0GAYAQ { dzLILI2 NI | y(INSWVsBIKLICIBE@), ds inderfieiMaytiins' C@ripensatipt
Amendment Act 200(NSW)sch 1 cl 22.

%% New South Walearliamentary Debates.egislative Council, 22 June 2000, 7416 (Jeff Shaw).

B+ A00AYEAQ { dzLILIZ2 NI I yINSWDK(4) cad substituted Wigeinys' Condpénsatiat b ¢
Amendment Act 200(0NSW)sch 1 cl 7. (emphasis added)

3" New South Walearliamentary Debates egislative Council, 22 June 2000, 7403 (Michael Egan)

8 victims' Compensation Amendment Act 2QR@W)sch 1 cl 12.

839 Australian Capital Territorypaliamentary Debatesl egislative Assembl®3 June 1998, 826 (Kate Carnell).
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SELISYyardS aoOKSYS S8mumpbiliesoted thah iy’ 19998z853mMNibrt A I Q ®
gla LIAR Wiz I NRYnaml hetasked ingoipesto ebinidei starlto

criminal injuries compensatish ¢ K S & S finkligggwizk Nig&btdexplaining why the

Carnell government emulated the Assistance approach as dosynplayed thevalue of

monetary compensatiofi** praisedcounseling as an alternativi&and criticised the former

1/ ¢ &a0OKSYS T2N) 6SAy3 W2gSNIé 72 8umd&Ranzy Ay R
AttorneyDSY SNI f Q& disGukdioNJayes ystated that the Victorian approach

G261 NR&a O2dzyasStf AVIRRNIRQ wYdzOK G2 0O2YY

TheCarnell governmentadopteil KS WTFAY I YOALIf | a2ARSBEPABOSY DX
compensationlike the Assistance approatfiand Attorney General Humphries explained

that this assistance would reimbursxpenses associated with theuny, costs of making an

application and lost earnindé’ However, whilethe Victims of Crime (Financial Assistance)
(Amendment) Act 199@ACTyemovedthe specific mention o€ompensation for pain and
sufferingthat the Criminal Injuries Compensation Ordica 1983ACT)had,**® Humphries
FOly26tft SRISR GKI WAY  aA 3Y)AEHaditagod is @dotd Sa
l OKA S As ts&lda a notable variation from the Assistance approachthe
I2PSNYYSYyid NBUOIAYSR I ofNjp B &K3ID,000far vitdasitbatad: f + a &
2001 AYSR WadzOK FaaArxadalryoS FNRY (GKS QanddiAyYaQ
that had Wy SEGNBYSteé& aSNA2dza Ayeda2NBEQ adzOK |
disfigurement, or that had lost a foetd&? A minor paty amendment meant that police,

ambulance officers, firefighters and sexual assault victims could re¢pdetJS OA | € | & & A 2

840 Australian Capital Territoryparliamentary Debates egislative Assembly52ovember 199, 3724(Gary

Humphries.

*1bid 3036.

642Attorney—GeneraI's Department (ACDiscussion Paper: Reform of the Australian Capital Territory Criminal
Injuries Compensation Scheii®97)23.

3 |bid 1 (rec 4).

%44 pustralian Capital Territory Victim Support Working Partgtim Support in the ACT: Options for a
Comprehensive Response: Report of the Victim Support WorkingWatims of Crime Cordinator, 1998)

27.

%5 Attorney-D S Y S Népdrt@ent (ACT), above6u2, 23.

%6 Victims of Crime (Financial Assistance) (Amendment) Act(A99Bs 4.

847 Australian Capital Territoryparliamentary Debated egislative Assembl26 November 1998, 3037 (Gary
Humphries).

%48 SeeCriminal Injuries Compensation Ordinance 1683T)s 6(1)(c).

849 pustralian Capital Territorarliamentary Debated egislative Assembl26 November 1998, 3037 (Gary
Humphres).

%0 Criminal Injuries Compensation Act 198&T) ss 10(1)(d); (2); 11, as inserte¥igyims of Crime (Financial
Assistance) (Amendment) AQ99(ACT}E 5.
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byl & 2F NBlF&2yl of S 02 YLISyfauptd 358,000 FTaidpetidl Ay | v
assistanceconcessionhighlighted the plitical sensitivities associated with completely
Fo2ft AAKAY3 adl ddzi2aNeE O2YLISyalidAzy FT2N ONRYS

5.7 Transfer of Schedule and Assistance characteristics interrupted

The Victims of Crime (Financial Assistance) Amendment Act (A9B)proved to bethe

final statute that transferred Assistance and Schedule approatdracteristicio 2000 This
is because, ithe subsequenfive yearsgovernment reformsof statutory criminal injuries
compensation were characterised by noetransfer fom these two approaches as

subsectionss.7.1¢ 5.7.4 exlain.

5.7.1 Victims of Crime Assistance (Amendment) Act 2000 (Vic)

The Victims of Crime Assistance (Amendment) Act 2000) was thefirst example of
non-transfer of Assistance and Schedule approattaracteristics Before the 200ctober

1999 Victorian State election, the Bracks Labor opposition had committed to restore
statutory criminal injuries compensation for pain and sufferifitnis followedsignificant

stakeholder opposition to the Kennett gesnment policyand Laboracceptancethat there

was value delivering monetary compensation ©ONA YS GA OUGA YA Q LakbrAy | y I
formed a minority government after the State election and moved to implement its
commitment. Attorney General Rob Hullgpdained thatdenyingstatutory compensation

for pain and sufferingrecluded victims having theW& dzF F SNA y 3 @I t R°RI G SR
lfa23s Ay RANBOG O2y Nl ald G2 YSyySad 3I320SNYY
money chowever smallc provides[victims] with recognition and acknowledgement that

GKSe KIgS &adzFFSNBRQ a ONARYS @A0GAYAa IyR
Wil yaArAofsS SELINBa&aAZY 2F wI20SNYYSyiadde aevyLl
The Bracks government did ndéully restore statutory criminal injuries compensation for

pain and sufferindpoweverdespite its endorsemeraf mondgary compensationRather the

A2OSNYYSyYy G 2LIGSR F2NJ Fy | LIWNRBFOK GKFG Sydz |

%1 Criminal Injuries Compensation Act 19488 T) ss 10(1)((), as inserted by/ictims of Crime (Financial

Assistance) (Amendent) Act 1999ACT} 5. This amendment was moved by Dave Rugendyke, who was a
former police officer and member of the Osborne Independents:Aestralian Capital Territory,
Parliamenary DebatesLegislative AssemblyQ December 1999, 4263 (Dave Rugendyke).

652 Victoria,Parliamentary Debates egislative Assembly, 26 May 2000, 1912 (Rob Hulls).

3 |bid 1913.
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conservative ACTathell government legislated. i&hmeant that victims could recover
WALISOALET FAYIFIYOALE laaradlryO0SQ AT GKSe& KIFR
act™ WKIAYATFTAOLY(d | ROSNAS STFFSO0GaqQ AYOTmERSR W:
minimum and maximumamount of this special financial assistaneeere prescribed in

legislation andincreased withact severity Acts of violence were grouped into four
categorie§® and ¥ WSEOSLIiA2Y It OANDdzvaidlydsSaQs G(KS
injured witnessing violence against a family member and parents or guardians injured
0SO2YAYy3a |6 NB 27 GA2ft SyOS F3aFAyald G§KSANI C
expenses that they incurred attempting to recover fraimt witnessng or learning®’

Attorney General HullsuggestedcompensationV ¥ 2 NJ NS a2yl ot S Ay (iSNA
I GGdSYyR las ahdza®pie ofi€ additional assistanc&® Contrary toNSW Labor

sentiment that favoured a minimurawardthreshold,Attorney General Hulls explad that
WOAOQGAYE 2dAKG y2i 0685 SEOftdZRSR FTNBY 2060 AyA
GKSANI SydAaidt SySyid 2 OzyvywLSyaldaizy Aa avlffQd

5.7.2 Victims of Crime Act 2001 (SA)
TheVictims of Crime Act 20qBA)was the second example of n@ransfer of Schedule and

Assistance approach characteristics from 2000. In contragither jurisdictions,the SA
Olsen conservative government was not burdenedthy high cost of statutory criminal
injuries compensation. Annual expenditure had decreased bye2® Sy & aAy O0S | WL
1994cbp YR WSSy NBflFiAgSte OzphadBFurter, e NJ (KS
proportion of compensation financed by offenders, which included eedls of the broadly
applicableoffenders levy in SA, hadsenfrom 3.1per cent in 199495 to 7.7percent in

199798 before a slight declin®! These onditions meant that when Attorney General

4 victims of Crime Assistance Act 19%c)s 8A, as inserted byictims of Crime Assistance (Amendment) Act

2000(Vic)s 7.

% Victims of Crime Assistance Act 199&)4 o oMU ORSTFAYAGAZY 2F War3IyATAOly i
Victims of Crime Assistance (&madment) Act 200QVic)s 5(b).

% Victims of Crime Assistance Act 199&)s 8A(5), as inserted Byictims of Crime Assistance (Amendment)
Act 2000(Vic)s 7.

%7 Victims of Crime Assistance Act 199&)s 10A, as inserted byictims of Crime Assistance (Amendment)
Act 2000(Vic)s 8.

8 victoria, Parliamentary Debates.egislative Assembly, 26 May 2000, 1915 (Rob Hulls).

9 bid 1914.

0 victims of Crime Revieweport Three: Criminal Injuries Compensatisttorney General's Department
(SA), 2000p3.

*!1pid 26.
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Trevor Griffin tasked azy AG A GKAY GKS {! I O e deyed@ DSy S
recommendations that wouldmprove crime victim€Q ppodz®®* there was less urgency to

identify ways to reduce expenditurtndeed, hereview concludedi KI & WwyY2aid 27F (K
that stimulated change and underpinned much of the debate and reform interstete

y2i | a LINB%dnditS fihdingscoftradicte® other governmensentiments The
NEOASE Wl Oly2eft SR a®&ictink & both Yhhi2taly dorgpenSatian and

l & & A & ol x&npd® and it NEBO2YYSYRSR |3FAyad GKS |02
compensation for nosinancialf 2 & ®°STHeQaiew also concluded that a counselling
NBIAYS Wglta y2ad | @Al of S 2 Llbased vipdn ekperields a dzNB Y
Victoria, NSW and the AC%

The review recommendations and its recommendations concerningmonetary
compensation particiarly, informed Victims of Crime Act 200{SA) characteristicS®’

l GG2NYySe DSYSNIf DNRTTA Btat®é&sdtar NIZR YWiokNAGY 30 KK Sy
of the [SA scheme] closer to what was originally intended; than@etary payments to

those persons who suffer physical or mental injuries as a result of violent or sexual

2 T F S $POGnirany to interstate legislation, the Olsen governmentabolished the

minimum award threshold thattotal compensation had to exceed to be padd lowered

the minimum threshold thatapplied to decidingdamages for nofeconomic loss such as

pain and sufferingspecifically’®® The government alsincreased the amount recoverable

for funeral expense& consistent witha review recommendatiofi’* and permitted crime

victims without mental or physical injunyjto recover discretionary compensatifé A

21N total, the SA Attornep Sy SNI f Qa 5 S LI NI Y Sy Victibid ComalBeRewRegortl5 S NI LI2 N.
One (Attorney General's Department (SA), 1999) ; Victims of Crime ReReport Two: Survey of Victims of
Crime(Attorney General's Department (SA), 200dktims of Crime Revieweport Thregabove n660.

%3 victims of Crime ReviewReport Thregaboven 660, V.

*%*1pid 75.

%% bid 83 (rec 7).

%% |hid 91 (rec 11).

%7 See South AustraliRarliamentary Debates.egislative Council, 16 May 2001, 1479 (Trevor Griffin).

%8 bid 1480 (emphasis added).

*9victims ofCrime Act 200{SA) 20(3)((a)(ii).

% bid s 20(1)(d).

" Victims of Crime ReviewReport Thregabove n 660, 87 (rec 9).

®2yjictims of Crime Act 20qBA)s 27(4)(e).
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relevant circumstance vethe victim2 ¥ | WK2YS Ay @l aA2yQ GKFG ¢4

security device§”

The Olsen governmentejected compensation characteristics that egtinterstate. For

example, the governmentrejected a review recommendationto emulate NSW rd
compensateprimary, secondary and related victims separaféfyGriffin explained that the
32OSNYYSyYyGd 61 & WLISNEdzZF RSRQ 0@ adzidikgiaA2ya
compensation among victinf$®> The governmenglsodecided against prescribing amounts

of compensation like the Schedule approa&ather,judgescould2 NRSNJ W& dzOK | Y2
0KS O2 dzNI °° fructhey, Rlthough thé Qovernment accepted the interate
NEBIljdZANBYSYy(d F2NJ Iy WIO0 2F @A2fSyO0SQ o6S¥21
32BSNYYSyild (221 6KIFIG GKS aAiAyhad'SINgpermitedt £ SR |
individuals that were victims of threats of violence against them or theiilfgrar that had

I WNBFaz2ylrofS | LIWINBKSyairzy 2F AYYAYySyid KIN
compensatior’’® Not all interstate sentiments or characteristics were rejected however

The governmentintroduced a specific right for the spouse of a murderectim and the

parents of a murdered child to recover compensation for grief for exaffBlEurther, the

government barred prisoners recovering compensation for psychological injury from
offences Ay LINA&2Y Wdzyf S&da GKS LINAA2¢z3 NSKFiesdaNB aa |
reflectedNSW legislation.

The Victims of Crime Act 200BA) was a newansfer sourcefor other governmens but
none transferred its characteristics Rather, as NT and ACT legislation demonstrated,
continued concerns about cogacilitated transfer of legislative themesnacted before the
Victims of Crime Act 200(SA) In the NT the Martin Labor government doubled the
W2 T F Sy R Sandaumt® f pedhilé compensation for injuries sustained in the

673
674

South AustraliaParliamentary Debated egislative Council, 16 May 2001, 1480 (Trevor Griffin).
Victims of Crime RevieReport Thregabove 660, 51 (rec 1).

5 South AustraliaParliamentary Debates egislative Council, 16 May 2001, 1480 (Trevor Griffin).
% Victims of Crime Act 20qBA) 20(1)(a).

"7 South AustraliaParliamentary Debates.egislative Council, 16 May 2001, 1480 (Trevor Griffin).
8 Victims of Crime Act 20qBA)s 17(1).

" bid s 17(2).

%0 |hid s 17(5)(e).

%1 Crimes (Victims Assistance) Amendment Act ZRId2sch.
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WO2 YYA & & A 2%F and limitddtheGeed racSverable by lawyers from criminal injuries
compensation clam® | Gi2NySe DSYySNIf tSGSNI ¢2éyS SE
represented 41 per cent of total scheme costs in 20@1 which was up from 2fier cent in

199899°% Toynealso signalldlk G KI & G(GK2daAKG ¢l a o0SAya@ 3IAGS
compensation system focBsR dzNB K | &A f A G G A 2 9 In theRACTD 2hdzy & S f €
Stanhope Labor government, which had assumed office in November 2001, rejetted a
independentrecommendation to widen lggibility for pain and suffering compensation on

GKS ol ara GKIG GKA% EcdndZKeRnetddverttdeyftisehtim@iidR | 6 f S Q
contrary to SA findings and results of further resedttfihe Stanhope government insisted

GKFEG WNBASIKPEKQYAYSASHE SQ2VWLISyal GA28°THRRAR y2(

governmentprovided no details.

5.7.3 Criminal Injuries Compensation Act 2003 (WA)
Thethird example ofnon-transfer from Schedule and Assistance approach characteristics

after 2000was the Crminal Injuries Compensation Act 2008A) that the Gallop Labor
government enactedLike interstate approacheshé Criminal Injuries Compensation Act
2003(WA) narrowed the victim eligible for mental or nervous shockompensationto
reflectinterstate classes®® The legislatioralsodenied compensation for individuals injured
during the commission of a criffi® and restricted compensation for victims injured by
contributory conduct® However,that was where synergies ended. This is becaubat

essentially @stinguished theCriminal Injuries Compensation Act 2@@8A) from interstate

%2 Crimes (Victims Assistance) fdT)s 12(f), as inserted bgrimes (Victims Assistance) Amendment Act 2002

(NT)s 6(d).

%83 Crimes (Victims Assistance) Riatjons(NT)reg 56, as inserted bgrimes (Victims Assistance) Amendment
Act 2002(NT)s 15(1).

%% Northern Territory Parliamentary Debated egislative Assembl22 August 2002, 2309 (Peter Toyne).

%% |bid 2310. For an earlier discussion of rehabilitation Geiene Victims Advisory CommitteReport from tke
Crime Victims Advisory Committee to the NT Attoi@eyeral on Crime Victim Assistarit897)36.

%% Australian Capital Tetdry GovernmentGovernment Response to the Report by Dr Anthony Dare on
Assistance for Victims of Crime in the ACT: A Review of the Operation of the Victims of Crime (Financial
Assistancefct 1983 and the Victims Services Schébepartment of Justice ahCommunity Safety, 2003)

10.

7 See, egMichael Dawson andodie Zada, 'Victims of Crime: The Therapeutic Benefit of Receiving
Compensation' (Paper presented at the Australian and New Zealand Association of Psychiatry, Psychology and
Law Nineteenth Annual Congress, All Seasons Premier Menzies Hotel,, Sydri&ySeptember 1999y
<http://archive.victimsa.org/files/articlesand-presentations/anzapptonference--compensation.pdf.

%% AustralianCapital Territory GovernmenGovernment Response to the Report by Dr Anthony, Dare
aboven 686, 9.

%89 Criminal Injuries Compensation Act 2G08A)s 35(2).

*%pid s 39.

1 1bid s 4(b)(i).
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approaches wadhe fact that the Gallop government persistewith a comparatively
unchanged approach from th€riminal Injuries Compensation Act 198%A). The scope of
compensab S KIF NX¥&a NBYFAYSR LISNBR2YIFf Aya2da2NE FyR \
loss of earning$}® plus there wascompensation for future medical expens&s.The
LINEPGAAAZ2YA Et26Ay3 AYRADGARdzZEEa (2 NBO2OSNI
offence) 6 SNB  dRf Kukheryid@®rtrdst to the moderated compensation increases

in other States, the Gallop government increased the maximampensatiorthresholdby

50 per cent to $75,000° Attorney-Generallim McGintyexplained that this wasssentially

because it had not beeamendedfor 12years®®

The absence of any real demand for alternate refoemplained theGallop government
persistence with Criminal Injuries Compensation Act 198%A) characteristics.
Parliamentariansmade no mention of the copensation reisions interstate during
parliamentary debateand no obvious campaign for transfeemerged from external
stakeholders. Attorney General McGinty acknowledged that the Criminal Injuries

[ 2YLISyalidAz2y . Aff wWHnno 062! Imméidafiod MBIAMNF § SRQ
working party review of theCriminal Injuries Compensation Act 1988A)%°’ However, as
Greens parliamentarian Giz Watson notélge Bill implementedonly half of the 34eview
recommendation&”® and many ofthose were for government topersist with the existing
approach. Working party recommendations for government to transfer Schedule and
Assistance approach characteristitgh as a tariff of injuri€®’and $1,000 minimunaward
threshold® were ignored Like the SA legislation, thisas apparently due to different
perspectives on what @re optimal compensatiortharacteristicand, again, the absence of

anyrealdemand forthese recommendations.

2 hid s 6(2).

%3 bid s 6(2)(b).

**|pid ss 1317.

%% |bid s 31(1).

zszestern AustraliaParliamentary Debateg,egislative Assembly, 24 September 2003, 11682 (Jim McGinty).
Ibid.

898 \Western AustraliaParliamentary Debates,egislative Council,Recember 2003, 13867 (Giz Watson).

#99Working PartyReport of the Review of the Criminal Injuries Compensation Act 1985Ralisy and

LegislatiorDivision, Ministry of Justice (WA), 1994) (rec 17).

" bid 52 (rec 24((i)).
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5.7.4 Criminal Injuries Compensation Amendment Act 2005 (Tas)

The Criminal Injuries Compensati Amendment Act 2006ras)was the fourth and final

example ofnon-transfer of Schedule and Assistance approabharacteristics from 20Q0

Statutory criminal injuries compensation claims war¢’ ONB I & Ay 3 | i Winy dzy ad
Tasmanidn 2005’°* TheMercuryreported that payments had increased from $3nflion

in 200203 to $5.7million two years latef®? Attorney General Judyackson commented
that nonY 2y SO F NB &dzLJLI2 NI F2NJ ONAYS GAOGAYaA
important, than the mong that [victim®s  Zh&d(kMat criminal injuries compensation was
0 2dzii  WI & & .A%This\ gmBblatedI®iktin& Gapproach sentiment appdasently
because it provided a?Y 2 NB NB I f A & { iksQpurpose’PINGS &enrog YaBor 2 F

Q\
Qx

government retitled the Tasmanian compensation statute tMéctims of Crime Assistance
Act 1976(Tas)’® Both actions suggested that government was emulating the Assistance
approach. Howeverin contrast to a signature characteristic of the Assistance approach,
government reinedspecificrights tostatutory compensation for pain and sufferiffj and

alsodid not introduce any counselling entitlements.

Not dissimilar to theCriminal Injuries Compensation Act 2qW@8A),the Lennon government
retained the framework of itdormer statutory criminal injuriescompensation approach
with some interstate modifications. Tee modificationsncludedthe requirement forthere

to have beena violent act to recover compensatidfl’ Also, the classes of eligible victim
becameindividuals agaist whom an offence was committed® witnesses of an offence, or
parents or guardians of a child victifand other immediate family of a victifi° Attorney

General Jackson acknowledged that these classes were consistent with the approach in

701
702

TasmaniaParliamentary Debatesjouse of Assembly, 18 May 2005;@%8Judy Jackson).
Gavin Lower, 'State Compo Leaps $2m in Two Years: Payouts on Crim&8oMercuryfHobart),
29 August 20053.
ZziTasmaniaParIiamentary Debatesjouse of Assembly, 18 May 2005, 50 (Judy Jackson).
Ibid 35.
% Criminal Injuries Compensation Amendment Act 0@5)s 4.
% Criminal Injuries Compensation Act 14T@s)s 4(2)(d), 4(3%), 4(4)(e), as substituted l&riminal Injuries
Compensation Amendment Act 200m&s)s 6.
707Crlmlnal Injuries Compensation Amendment Act 20@5)s 5(a)q( ).
% Criminal Injuries Compensation Act 14T8s)d H 0 M 0 RSTAYAGAZY te ByCAiigAlA Y I NB @)
Injuries Compensation Amendment Act 2(Q0&s)s 5(e).
" Criminal Injuries Compsation Act 197¢Tas HO MU ORSTFAYAGAZY 2F WwaSO2y Rl NE
Criminal Injuries Compensation Amendment Act 20@58)s 5(f).
"0 Criminal Injuries Compensation Act 14T6sl@ H O MU0 ORSTFAYAGAZY 2 FCriwiNgt I G SR &)
Injuries Compensation Amendment Act 2Q0&as)s 5(e).
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Queensland, NSW dnVictoria’! Reflecting aecommendation of its1989inquiry,”*? and
again consistent with other jurisdictions the government increased the maximum
compensation threshold from $20,000 to $50,060and abolishedcompensation for
property damages$**

The Lennongovernment would have liked to emulataore interstate legislatiorbut, like
the ACT governmentit met political oppositionthat could also have discouraged it
attempting to transfermore contentious Schede and Assistance approacharacteristics
The government attempted to precludeompensationwhere the victim would also be
SyidAadt SR (2 &2 NotBa\shnie infOrgiRe WA joiekainplé yowever this
reform was defeated as, reflecting police and prison guard criticisms, the Liberal opposit
leader branded the proposab 2 dzii NJ."*& Bagliatner®aryopposition particularly from
Greensparliamentarians also defeated an attempt to transfer the NSW provision that

denied compensation tgrison inmates injured imprison. The oppositionwas basel on

LIKAT 222LIKAO0OIE O2yOSNya F2NIAYYIF(i0SaQ o6StftoSAy

5.8 The Assistance approach re-emerges
The Criminal Injuries Compensation Amendment Act 20Gs)was the final statute that
spurned Schedule and Assistanapproach characteristicsfrom 2000 as subsegent

legislation reprised theicharaderistics

5.8.1 Victims of Crime Assistance Act 2006(NT)
TheVictims of Crime Assistance Act 2QRd) was the first statute to reprise Assistaacel

ScheduleapproachcharacteristicsLike the Victims of Crime Astance Act 1994Vic),its

3SySara sla ogKIG be ' Gd2NySe DSYSNXt tSGSNJI

statutory criminal injuries compensatidi’ Toyne noted that the statute contents were

" TasmaniaParliamentary Debate$jouse of Assembly, 18 May 2005, 36 (Judy Jackson).

s Department of Justice (Tas), abové40, 4.

3 Criminal Injuries Compensation Regulations 20@&Yeg 4, as substituted byriminal Injuries
Compensation Aendment Regulations 20@3Fas)eg 6.

"4 Criminal Injuries Compensation Act 14T8@s) 6(1)(c), as substituted I&riminal Injuries Compensation
Amendment Act 2006Tas)s 8.

> See, egCriminal Injuries Compensation Act 198BA)ss 24A, 24B, as inserted Byiminal Injuries
Compenation Amendment Act 199GVA) s 8.

716TasmaniaParIiamentary Debates$jouse of Assembly, 18 May 2005, 38 (Michael Hodgman).

" Northern Territory Parliamentary Debate4 egislative Assembly, 29 March 2006, 1981 (Peter Toyne).
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Wt NBSf& o6F&aSRQ dzLl2Yy ™Mb VictimSAlgisory Sommiittedh 2 y & 2
who had overwhelmingly advocated the implementation oAssistance approach
characteristicsFor example, lte recommendations included a direction for government to
WAKATO Fgl@ FTNRBY Faarail y S kLINROALRES, aW ljlidkl2fyA (i
Oz2dzyaSttAy3ad aSNBAOSAQT G2 AyONBlI&asS Yl EAYdzy
FAYFYOALf® L aaradlyoSqQo

The Victims of Crime Assistance Act 2006T) emulated key Schedule andAssistance

approach characteristicfkefleting the Schedule approach, the government introduced a

table to decide compensation that prescribes amounts for listed injuries for exafffple.
Reflecting the Assistance approach, the government also abolished statutory compensation

for pain and sufferingestablished a Victims Counselling Scheéfientitled victims tofree
counselling® and A y i N2 RdzOSR dzLJ (G2 PpZnnn AY WAYYS]
| & & A &' AtyrOe§ General Toynexplainedthat research hd Whown that immediate
assistance, support andounselling is one of the most effective ways to help victims of
ONAYS 20SND2YS |, whicR echdBK Assistaince lappiio&c sentim@ht

However, he provided no elaboratiooyneA Yy 8 A a0 SR G KI G Y2y Sl NB O2
not a particularly god way to get closure for victims and to assist them in the

NB K I 6 A {?°A Riather, AT@yyfeQitbsisted thatWery strong counselling, and ongoing
counselling services, is a more critical factor in those cases for rehabilitation than the actual
sizeofthecomdSy al GA2Y® LI 8YSy G Qo

Transfer of Assistance and Schedule approach characteristiogplemented further
examples ofnterstate transferin the Victims of Crime Assistance Act 2QN@).Thestatute
includes categories of victim and required harthat emulate interstate legislationfor

examplé?’ plus a statutory bodythat advisesthe Minister about@ A O (iritevestand

" 1pid.

9 Crime Victims Adsory Committee, above n 685, 38 (recs 2, 3, 7, 8).

" Vjictims of Crime Assistance Act 2QN@)ss 38(1), 39(1), 40(1).

“!1pid s 20.

22 |bid ss 10(1), 12(1), 14(1), 16.

®|bid ss 26, 27.

24 Northern Territory,Parliamentary Debates,egislative Assemhl29 March 2006, 1982 (Peter Toyne).
2 Northern TerritoryParliamentary Debates.egislative Assembly, 3 May 2006, 2257 (Peter Toyne).
2% |bid 2258.

" see, egVictims of Crime Assistance Act 2@R@)ss 9, 11, 13.
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728

rights.””® The governmenthas aso established a Victims Financial Assistance Scffé@me

wherebyapplications are mad& a Crime Victims Seres Unit (CVSWyithin government

730 Rationalising this reformAttorney General Toyni&mented that

in place ofthe courts
W2 OSNI KFEEF 2F (kfmeY2PSRYAB A BRI 2 dA Z°keRlsoli 2 (1 K &
noted that3 2 BSNY YSY i KI R Niy@dkdraRpedpl2 WeseNdanstised A

by thecourto SR LINPOS&aaQ FyR (KFG GKS fAGAIFGAZ2)
A OGAYAAL GA 25 Tha guggeseSinadial Gridalt\GiSti® motivationsfor this

reform although financial motivations were a more wert explanation for other
characteristicsof the revised schemeThe statuteincorporates a comparatively high

minimum award threshold 0f$7,500 for example’®® Further, succeeding where the
Tasmanian government failedn amount cannot be @vered for an injuryf the individual

mayl f 82 NBO2 S NI ¢ 2 RjTBeNititns dd @rivhelSsyisianoe A JEH)

highlights the primacy that emulation had assumed as the dominant transfer degree.

5.8.2 Victims of Crime Assistance Amendment Bill 2007 (Tas)

Attempts to transferAssistance approach characteristics continued when Thsmanian

Lennon Labor government introduced the Victims of Crime Assistance Amendment Bill 2007
(Tas). Despit€riminal Injuries Compensation Amendment Act 20@5) restrictions the

government had not reduced statutory criminal injuries compensation expenditure to the

extent desired. As suchthe Victims of Crime Assistance Amendment Bill 2007 (Tas)
proposed tolimit 02 YLISy &l GA 2y (G2 YSRA QDHNBIEREBEAISa WNEB
suffering compensation reoverable bya limited class of sexual offenséctims and then

only up to $2,000>° Dramatically;Treasurer Michael Aird announced that statutory criminal
Ay2dzNASa O2YLISyaldAzy AVAZY @Y bwilion dverMazibR WO S
8SIENB F2NJ I Ww+AOGAY&E | &&A 4 ddLIONEE X YO KBWRE Siy20 K&

r37

emulated Assistance approach characteristics but the Bill falad strong legal”’ and

2 yjictims of Crime Rights and Services Act 2809s 10.

" Victims of Crime Assistanéet 2006(NT) s 23.

" The CVSU is established undfétims of Crime Rights and Services Act ZN0%s 5(1).

"I Northern Territory Parliamentary Debated egislativeAssembly, 3 May 2006, 2256 (Peter Toyne).
"*?1bid 2257.

"B victims of Crime Assistance Act 2088)ss 38(3), 39(3).

"**1bid s 18.

" Victims of @me Assistance Amendment Bill 2007 (Td$.

736TasmaniaParIiamentary DebatedHouse of Assembly,June 2007, 47 (Michael Aird).

3" Nick Clark, ‘Lawyers Slam New Compo LBwé, MercuryHobart), 31 Jy 2007,10.
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political criticism about its adverse imjrations for crime victim&® One parliamentarian
noted that the Tasmanian Police Association was anxious that palomdd lose
compensationunder the Billfor injuries sustained during employment as wéf.This
echoedconcerns thathe Associatiorhad exyressed about the 200proposal to preclude

A s

WR2dzo f S NBIO2000BINENE 2GNA YAY I Ay2dzZNASAE O2YLISya
g L

t FNIALFYSY(OdFrNRFyYyaQ 2 Ldlgiérmment &fgr tolidSrékReitieacbrR R S &
recoverable for pain and sufferifgpm $2,000 to $10,006°

5.8.3 Victims of Crime Assistance Act 2009(Qld)

The failed attempt attransfer in Tasmaniadid not discourage Assistance approach
characteristicsn a newQueenslanctriminal injuries compensatiostatute. The Bligh Labor
govermment taskedan independentreview of statutory criminal injuries compensatioin

November 2007* and many ofits recommendationsinspired Victims of Crime Assistance

Act 2009(Qld) characteristicS*? In particular, drawing inspiration fromlegislation
interstate,**the review recommendedah RYA YA &GN} G A S aOKSWS (yz2s
place of theSchedule approach that Queensland pioneeréhdisscheme permits victims to

Of I As¥istag@that involves government payindor or reimbursing compensable
expensesup to $75,000for individualsand $100,000 fom class ofictims/** Compensable

expenses include reasonable counselling expenses, travel expenses, medical expenses, loss
2F SENYAy3Iaz “and adeambunt $oE fuienil se$aneét. In addition, a
LINE A AA2Y LISNXYAGAE dzLd G2 bPmASnnn F2N WRA&GNBSA

" see, eg, TasmaniBarliamentary Debated egislative Council, 13 June 2007, 67 (Greg Hall); 71 (Carolynn

Jamieson); 88 (Ruth Forrest). See didichael Stedman, 'Victim Compo On Line: MLCs Set to Veto Scrapping
of Scheme'The Sunday Tasmani@dobart), 8 July 2007, Philippa Duncan, 'StatDrops Plans to Axe Victims

of Crime CompoThe MercuryHobart), 21 December 20073.

739TasmaniaF’arIiamentary DebatedHouse of Assembly, July 2007, 93 (Jeremy Rockiliff).

"9Seeque Neales, 'MLCs' Ire Over New Compo L&, MercuryfHobart), 4 October 2002.3.

"1 seeAnna Bligh and Kerry Shine, 'Victims of Crime Urged to Have Their Say' (Media Release, 26 November
2007)1 <http://statements.qgld.gov.au/Statement/2007/11/26/victimsf-crime-urgedto-havetheir-say>.

2 Characteristics of th¥ictims of Crime Assistance Act 20Q®d)alsotransferred to theSocial Security
Amerdment (Supporting Australian Victims of Terrorism Overseas) Act(@BiipPSee, egSocial Security Act

1991 (Cth)ss 106 1PAA(ZY), as inserted b$ocial Security Amendment (Supporting Australian Victims of
Terrorism Overseas) Act 20(Cth)s 11.

3 Department of Justice and Attorney Generald)QVictims of Crime Review Rep(2608) 33.

** Explanatory Note, Victims of Crime Assistance Bill 2009 2QId)

"5Victims of Crime Assistance Act 20Q®d)ss 39, 42, 45, 46, 49.

™ 1bid s 50.

"Tbids 49(1)HWwWSEt I SR GAOGAYAQ I NB RSFAYSR La lyeg wotzas ¥FI
died, provided thathey have not committed the act of violencat ss 26(5), (7).
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Attorney General Cameron Dick emphasighdt the new schemeLIN2 @A RSR | Wil |
YySSRa o0 aS®2 NP addidayids F6ch suggested its characteristics had an

altruistic motivation.”*® However, like stakeholder responses to Assistance approach
characteristics interstate, there were accusations tiiaK S f S3IA &t | {&uttidgl 61 &

S E S N¥5and 8her characteristicsestricted compensation more overtly. Theictims of

Qime Assistance Act 200@lId) narrows thecategores of victims thatmay recover
compensation ¢ those that the Victims Compensation Act 198YSW) pioneeredor

example’® and denies compensation for particulatVdzy RS & SNIA Y 3 Q I NP dzLJa @
individuds that, witl?2 dziT WNBI a2yl o6fS SEOdzaSQs FIAf G2
NBalLRyaAroftS dziK2NAGASE 2N FILAf (G2 WIALBS NBI
an alleged offendef** Similarly, individuals are ineligibfer assistancef they are injured

duringthe commission of an act of violence or in conspiring to commit an act of violéhce.

5.8.4 Victims Rights and Support Act 2013 (NSW)

The +t AO0GAYAQ WwWAIKGEA | YNSW) azLthadZinal crimin@ (injuries1 m o
compensation statutehat governments made in the research periaddit continuedthe
transfer of Assistance approach characterisBggdent in earlier statutesSuccessive NSW
governments had attempted to moderate statutory criminal injuries compensation
expenditure as sectios 5.6.3 and 5.6.4 explainédf However, the attempts were
unsuccessfubnd processing delays increase€the NSW Victims Compensation Tribunal
chairperson reported a 13 per cent increaseciompensationapplicationsin 2009-10™*
after a 17per cent increaseni 200809">° and a 25per cent increase in 20008.”° This led
to aclaims backlog 0f8,030 in 20090 compared to 6,246 in 2068’ and the average

period from lodgement to claim determination had increased frorm&inths to 31months

748QueenslandParIiamentary Debated egislative Assembly, 18 August 2009, 1627 (Cameron Dick).

08§85y §33  ¢vRtamd of BrimS Asdigtayice AcP2088w Deal for the Victims oNA YSQ o0 H A n O
29(10)Proctorl?, 18.

"OVictims of Crime Assistance Act 20Q%d)s 26.

L |bid ss 21(3), 81; 82.

%2 |bid ss 21(2), 79, 80.

"3 For examples of legislation designed torgase alternate compensation sources, sssurts and Crimes
Legislation Further Amendment Act 2QNBW) Criminal Assets Recovery Amendment (Unexplained Wealth)
Act 2010(NSW)

4 Chairperson, Victims Compensation Tribunal (N&Njrperson's Report 2049 (Victims Services,
Department of Attorney General and Justice (NSW), 2010)

™ pid.

™ pid.

"71bid 10.
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at 30June2012®Theh QCI NNBf f / 2 £ A (i A 8 gh indepadENLyeVidwy
on 11 August2012and thenAttorney General Greg Smith predicted that, without reform,
the total number of compensation claims in 2018 could be as high as 33,666 based upon
growth inclaimart rates.”*MS RA | R SidichiNdsanSrightarish waits fostatutory

criminal injuriescompensation’®°

Theh QC I gadeBiindnt respoded to scheme delayby emulatingAssistance approach
characteristics This accorded withrecommendationsof an indgendent review that
government commissionechs then Planning Minister Brad Hazzard acknowled§®d
Reflecting Queensland and N&gislaton for example the Victims Rights and Support Act
2013(NSWabolished theVictims Compensation Tribunal atrdnsferred its functions toa
Victims Support Divisiowithin governmentfrom June2013/%% The then Attorney General
explained thatthere were WT 2 dzZNDoL#A X @ dsiGriQwhich include counselling
WAYYSRALFGS and &F A& yyOA $ that | endlde aAsdistarie& @pproach
characteristic§®® ¢ K S T2 dzNE & W NBE.OX I yf ANIOA & Yetwedh $1 5@ vinidl Q
$15,000° which SYdzf 1S4 (KS WaLISOALIl f  Wictoyian Brécksl f

government establishedHazzard explained that stakeholdenad unanimously advised

Yy

a

A2@SNYYSy G GKFG WE fdzYld adzy LI &YSyd Ay NBO2

NBKEF 6 Af AdIS s EonttatdedBer dt@ementsthat downplayedmonetary
compensation forcrime victims. TheVictims Rights and $port Act 2013NSW)continued
the dependenceupon interstate tramsfer that has characterisedvolution of statutory

criminal injuries compensation.

" 1pid 19.

" New South WalesParliamentary Debates.egislative Assembly, 11 August 2011, 4290 (Greg Smith).
" see, egJonathan Swan, "Ridiculous’ Wait for Crimeixist The Sydney Morning Hergl@ydney), 12
November 2012, 5; Jonathan Swan, 'Victims Stuck in Nightmare Limbwe, Sydney Morning Hergl8ydney),
22 November 2012, 11

*1New South WalesRarliamentary Debates egislative Assembly, 7 May 2013, 20069 (Brad Hazzard).
762 SeeChairperson, ¥tims Compensation Tribunal (NS\@airperson’'s Report 20413 (Victims Services,
Department of Attorney General and Justice (NSW), 2013)

%3 Greg Smith, 'New Scheme to Support Victims of Crime' (Media Release, 7 Mayg 2013)
<http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/pages/LL_Media Centre_agmediareleas
es2013.

" SeeVictims Rights and Support Regigat2013(NSWYeg 12.

"% New South WaleRarliamentary Debates egislative Assembly, 7 May 2013, 32 (Brad Hazzard).
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5.9 Conclusion

This chapter hasxplainedthe results of the second case study examined for this research.
Its focus was the contribution that policy transfer made to statutory criminal injuries
compensatiorenactedin Australiafrom 1967 to 30 June 201Zhe chapter askedhat the
sources of policy transfer wergvhat was the degree of transfer; what actorsreénvolved;
why didactorspursue transfeyand what factors restricted and/or facilitated transférhe
chapter also assessed whethéere was support for theharacteristics of the fourth phase

of statutory transfer in Australia that Carroll identifie(see sectiorl.2). Table5.4

summarisathe findings

Table 54 Summaryof Policy Transfer Contributioft®

Carroll PHASE 4
1967-1982 1983-1994 1995-1999 2000- 2005 2006¢ 2014
Source 1.UK, NZ 1. Interstate 1. Interstate | 1. Interstate 1. Interstate
2. Interstate 2. Internationd | 2. UK
Actor(s) 1. Inquiries 1. Inquiries 1. Actuaries | 1.Inquiries 1. Actuaries
2. Individual 2. Victims 2. Inquiries | 2. Lawers 2. Inquiries
3. Labor 3. Individual 3. Politicians 3. Politicians
4. Media 4. Lawyers
Degree 1. Inspiration 1. Emulation 1. Emulation | 1. Non-transfer | 1. Emulation
2. Copying 2. Emulation
3. Combinations
Explanation| 1.Lessord 1.Lessord 1.Lessord 1. Lessord 1.Lessord
2. Voluntarily 2. Voluntarily | 2. Voluntarily| 2. Voluntarily | 2. Voluntarily
Restrict/ 1. Altruism 1. Altruism 1. Financial | 1. Altruism 1. Financial
Facilitate 2. Leadfollowing | 2. Competition | 2. Altruism 2. Financial 2. Altruism
3. Competition | 3. Leadfollowing | 3. Ldfollowing | 3. Ld following | 3. Ldfollowing
4. Labor
[Source; Original]
Thesourcd Ay (GKA& &dGdzZRé NBFESOGSR GKS 62N] SNEQ

of statutory criminal injuries compensation was foreign policy before interstate transfer
became dominant This research also included inteational transfer (from the UN

Declarations ¢ KA OK gl a y20 Fy FaLlSOoG 27F.TakkSy 62 NJ S

e¢roftS AGSYa INB fAAGSR Ay 2NRSNI 2F aAdIyAFAOLyOS FyR
parliamentariansthatfa€iA G G SR 2NJ 20 a i NHzOG SR L}t A0& GNFyaFSN &adzOK
(KS 'b 5850t D (MERTTNENIGEE 328 aR/y2 YLISGAGA2YQ NBFSNAE (2 |
appear more generous at providing statutory criminal irggrcompensation.
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Ol 2NBE 6SNB LI NI AFYSYGENRFYy&asS SELISNAndKY lj dzA NJR
all cases, actors could both facilitate arnebtrict policy transfer. Notably, @ SNy YSy (i 4 Q
reliance upon expert inquiries to recommendmpensatiorcharacteristicsvasa persistent

theme and led to some notable examples of ntvansfer such as th&ictims of Crime Act

2001(SA). The Hamer governmemlso followed inquiry recommendations when it
transferred Criminal Injuries Compensation Act 194Bi¥) characteristics rather than NSW
legislation Individuals that impacted transfgrarticularlywere thenNSWAttorney General

Ken (later Sir Kenneth) Ma@ who was integral tothe Askin government decision to

introduce statutory criminal injuries compensatidBA Attorney General Chris Sumiaéso

facilitated nternational transferfrom the UN Declaration

¢KS RSANBS 27F (NI yaTF ddtjeflect theidodtebolrtamsiarin bte© S LIG A 2
case studiesuch as the copyinginthe2 NJ SNA Q 02 Y LIS yRathair theNSWOLI a4 S 2
governmentdrew inspiration fromforeign developments to enact its own reforamd other
governmentsthen emulated its appoach The exceptionwas Victoriawhich copied NZ
legislationin response to an expert inquiry recommendatiaa mentioned. Governments

enacted statutory criminal injuries compensation in response tmi& of altruisticand

political considerationghat emerged from growing public and political interest iorime
GAOGAYEAQ OANDdzvrallyOSad D2JSNYyYSyiaQ RS&aANI
became significanXt f 26 Ay 3 GKS WwWol O1flakKQ F3IlFAyad adl i
from the mid1990s. Trand§ SNJ (e LA Ol ftfe& fre& |4 wtSaazy RN
WH2f dzy GF NAE@Q 2y GKS 52t26A01 YR redeMBK LJ21
decadesparliamentarians fored transfer or nontransfer of compensation characteristics

An example washe parliamentaryo f 2 01 a 2y | { ( So6udé decove® Q LB Of d
A0F Gdzi2NE ONRAYAYIlIf Aye2dzZNASa O2YLISyal dAzy | yF

Transfer was facilitated by altruistidesires to increasestatutory criminal injuries
compensation angbolitical desires to appease stakeholddssth i a OKSYSam@d Ay O
RAdZNAY 3 (KS WLKLI &S TaFincddedtiie/desire@appaadds FatmsasS Q
other governments Following the backlash in compensation expenditur®wever,
32 BSNY Y Sy i -8 weh 2nioke Drhixed Fnancial positions became a major

a

Qx

determinant of transfer decisions. In $&e Bannongovernment decision to introduce a
ONBIR 2FFSYRSNERQ fS@e SadlofAakKSR | &dzNLJX dza
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facilitated a more geneus approach to compensation in th¥ictims of Crime Act
2001(SA)By contrast, other governments narrowed monetary compensation eligibility and
scope.This period also revealedide disparities ilgovernmentattitudes towards the losses

that statutory ciminal injuries compensation should compensate and the eligible victims.

This included within political partiesvhichcontrasted toi KS g2 NJ] SNAQ O2 YLISY:
study. TheVictorianBracks Labor government rejected some compensation characteristics

that the NSWCarr Labor government accepted for example. Alsdor governments in the

NT and Queensland emulated Assistance approach characteristics thaotiservative

VictorianKennett government initially pioneered.
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CHAPTER 6
FAULT-BASED MOTOR ACCIENT COMPENSATION (193% 2014)

6.1 Introduction

This chapter examines thresults of thethird case studyindertaken for the purposes of this

research. Itsfocus is the contribution that policy transfer made to the evolution of
legislation designed tmmoderate damages for personal injury or death from motor accident

in Australia. The period of analysis is from 1935, which is the year that the first example of
suchlegislation was enacted, until 30 June 2024. the chapter explainghere are two
mechanismdo moderate damages$or personal injury or death from motor accidetiiat
governments have relied upon especialjovernments may ban or restrigurors from

hearing anylegal claimseekingthese damages(labelledWY 2 1 2 NJ I OO MRy &G Of |
chapten. This is essentially because juries are perceived as likely to inflate damages.
Alternatively,or in addition,governments mayestrict damages with statutory thresholds

and bans onrRIF Yl 3Sa& F2NJ LI NGAOdzE  NJ f2a3a8a udwadil {dz
examined the contribution that policy transfer made to the evolution of both mechanisms
focusing upon thesource(s)of transfer; actorsthat were involved degree of transfer;
explanation for transfer and factors that facilitater restrictedpolicytransfer particularly.

The chapter was also interested in further testing the assertions about statutory transfer in

Australia that Carroll made.

As would be expectedhe focus uporegislaton moderatingdamages meant that financial
considerations werea consstent factor that facilitated transferin this study Financial

advisers actuaries and expert inquirieswere important actors and, building upon the

statutory criminal injuries compensation case stuiiydings I 68 SNARAQ Ay @2t O
significant. Transfer degreevaried from direct copying to inspiration and the explanations

for transferincluded,as mentioneda desire to moderate pressure upon damagékere

was also evidence of disparate philosophical opinions on the appropriateness of legislati
AYGOGSNISY GA2Yy The/cRapter ditdeis amalysiihtb Svdbroad sections plus

this introduction and a conclusion. Secti6r2 examines transfer ofegislative bans or

NB & G NA Ol A 2 ghility tdziedgryioto ataitiB ndaiihs Secthin 6.3 examines transfer

of statutory damages restrictions.
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6.2 Trial by Jury Restrictions

6.2.1 British legislation
The idea of restrictingr abolishing2 dzN&oiNt}a t&decidemotor accident claimsriginated

in the UK.England hadirst restrictedtrial by juryin 1854'®" and fom 1 September 1931,

the Macdonald National Party governmeptovided that trial by jury in most civil actions

such as motor accident clainould occuronly if the presiding judgeapprowed.”® This

followed judicial criticism ofurors allegedlyinflating personal injuy damages once they

learned that the defendant had insurané® Parliamentariansalso expressed concern

lo2dzi GKS WodaNRSYyQ GKIF(G 2dz2NE & SNPandée A YLR &
suggested thatPA G 0 61 fS& &2 AN G KNBS (A Y 8hajurysas f 2y 3
opposed to trial by a judge alorfé" This was significant asotor accident claimsvere the

majority of jury actions’?

6.2.2 Abolition in Tasmania, SA, WA, Queensland, NT and ACT

The Englistrestriction upon trial by jurywas copied in Australia in the same wtat

national transfer from the UKAY F2 N¥ SR A y I dz3 dzNJ f SYLJX 28 SNAC
compensation legislationNZ,the UK and States of thdS hadequired motorists to insure

or hold sufficient resourceso meet any liability that theynay face for personal injury or

death from use of their motor vehiclieom 19282 and this notion transferred to Australia.

The Q@jilvie Labor government in Tasmania enacted st Australian example fo

handatory third party insurance legislation A y andy ¢h @agiditionto obliging motorists

to hold third party insurancethis legislationcontained the firstAustralianprovision that

banned trial by jury in motor accident clairff§. A committee comprisg the Royal Autocar

" See discussion &ir Patrick Devlifrial By Jury(Stevens & Sons, 195630. Subsequent restrictions were

included inJuries Act 1918 & 9 Geo 5, ¢ 23s 1, 8;Administration of Justice Act 19200 & 11 Geo 5, ¢ 81

s2.

%8 Admiristration of Justice (Miscellaneous Provisions) Act 193& 24 Geo 5, ¢ 36(1).There were

exceptions if the action involved libel, slander, malicious prosecution, false imprisonment, seduction, breach of

a marriage promise or fraud provided the judid not feel that proceeding with a jury in one of those cases

g2dzf R Ay @2t @S WLINRf2y3ISR SEIYAYylLGA2Y 2F R20dzySyida 2N

could not conveniently be made with a jury.

9 5ee, egGowar v Halef1928] 1 KB 191197 (Scrutton LJ).

" United KingdomParliamentary Debate$jouse of Lords, 25 May 1933, vol 87, col 1043 (Viscount Sankey).

Z;United KingdomParliamentary Debate$jouseof Lords, 25 May 1933, vol 87, col 1050 (Viscount Sankey).
Ibid.

" See, egMotor Vehicles Insurance (Third Party Risks) Act (928 3(1);Road Traffic Act 193@0 & 21

Geo 5, ¢ 43s 35(1).

" Traffic Act 192%Tas)s 73, as inserted byraffic Act 193%Tas)s 2.
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[ £dzoX / 2YYSNOAIET az2G2N) ! aSNBQ ! 3a20A1 A2y |
| 4420AFGA2Y F YR QuasNae§rilibihe febigiod to trangfef § &R, The
committeeO2 y Of dzZRSR G KI 0 A0 & ludderyhe Ra@ffichActesliofd bé K I & |
KSENR o6& | WdzRAWis wakessé&ndatigibased upiitieNsBnizconcernsthat

jurors would inflate damages &s the UK.

The Tasmanian ban precipitated equivalent provisionstia mandatory third party
insurance legislation ofSA, Queensland, WA, the ACT and the’R'However, the
Tasmanian provision was not necessarily the sofwceéheseother provisions. Rather, the
Road Traffic Amendment Act 1988A) which implementedecommendationf an expert
committee, was influential’’’ The expert committee had not mentioneda juror banin its

final reportbut its recommedationsO2 dzf R y 2 (i WHdzKSe 0@ FYa i SBdzk® |
Ol NB T dzf f &thir® payfysinsiRaBdéIedistation in the UK and draft Billgisioria and
Tasmaniawhich all incorporated a bar’® Indeed, committee member and Chief
Commissioner of Police Brigadi@eneral Ray (later Sir Raymond) Leane commissioned a
WO2YLI N GAGS GroftS X aStGidAy3d 2dzi Road ThaficNI f f St
1 O X GKS ¢lFavYlyAaly . Aff $Thiskw&ld haveldisgosad | y . A
draft clauses that abolished trial by jury in Tasmania and Victoria although, as subsection

6.2.4 explains further, the Victorian clause did not proceed.

WA marliamentary debates revedhat two critical factors facilitated transfer of th& dzZN2 N&A Q
ban in that State and likely otherd-irst, governments wanted to moderate the cost of
mandatory third party insurance amid concerns that jurors infledamagesCountry party

LI NX AFYSYGENARLIY L3AyFGAdza . 28tS OftFAYSRE T2
d8YLI GKSGAOT 6KSNBI & | 2dzR3S ®'®&obnt, deflegtingiak (1 K S

>'Compusory Insurance: Considered by Motorists: Support Accordéa, MercuryfHobart), 23 November

1932, 3

"® Motor Traffic Ordinance 193@\CT} 41AK, as inserted iotor Traffic Ordinance 194ACT) s Mlotor
Vehicles Ordinance 1948 T)s 78; Motor Vehicles Insurance Act 19@Bld)s 12; Road Traffic Act 1936A)
s70l, as insertethy Road Traffic Amendment Act 19@8A) s 31Motor Vehicle (Third Party Insurance) Act
1943(WA) s 16.

Msee, eg, Western Austral@arliamentary Debated,egislative Assembly, 6 December 1938, 2738 (Harry
Millington).

"8 Honorary CommitteeReport of theHonorary Committee Appointed by the Government to Report Upon the
Road Traffic Act, 1934, and to Make Recommendations Relating to Traffi§Gawesnment Printer, 1936) 29.
Ibid 12.

% pid.

Bwestern AustraliaParliamentary Debated,egislative Assably, 14 December 1938, 3875 (Ignatius Boyle).
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dynamic that was evident in other case studies, governmentdeasous of WA legislation
being consistent witlexamplegnterstate. Deputy Premier Harry Millington stressed overlap
between the Motor Vehicle (Third Party Insurance) Act 19¥8A) and theRoad Traffic
Amendment Act 19365A)for example’? Parliamentariansalso drew positive lessons from
the legislative experience interstate. Country party memBewylereflected that because
GKS {! tS3aratl A2y WKIR S@ARSyGafe 3IAQSY
al 0AaTl Glvethet allgdeddinendaccepted the merits of a jor ban.

6.2.3 Abolition in NSW

NSW and Victoriaid not join other goernments and ban trial by jury imotor accident
claims in their inauguramandatory third party insurance legislation. In NSW, this was
essentially becawsof strong philosophical opposition to a ban from members of the McKell

Labor governmentvho felt that trial by jury was a fundamental legal entitleméftPlacing

y2 NBAGNROGAZ2Y dzZLl2y 2dzNBPNARQ LIV isDgcauSe #LINE a

federal government rationed petrol and limited chassis impattsing World Watl”®® so

that vehicle registrations were fairly constant and even decreased in some {8&ustther,
some States compellechird party insurancepremium reduction&’ and/or third party
insurers voluntarily reduced premiumi& OnceWorld War Il endedowever, motor vehicle
registrations andaccident levelsose dramatically In NSW, liree fatalities occurred othe

{ G ©0&d8 avery two days 1950and the Commissioner of Roadafisport predicted
that, based on the trendyne in every four persons alive in NSW could expect to be killed or
injured in a road acciderff® Thenational growth in vehicle registrations and road deaths

including NSWirom 19451960is in Table 6.1 (nextage)

782
783
784

Western AustraliaParliamentary Debates egislative Assembly, 6 December 1938, 2742 (Harry Millington).
Western AustraliaParliamentary Debates egislative Assembly, 14 December 1938, 3874 (Igrdyte).
See, eg, New South Wal&grliamentary Debates egislative Assembly, 29 April 1942, 3111 (Abram
Landa).

8 3ee discussion iRosemary Broomhan@n The Road: The NRMA's First SevEivey YearfAllen & Unwin,
1996)77.

8 seeBureau of Infrastructure, Transport and Regional Economics th)] Deaths in Australia 1923008
(2010) 4 <http://www.b itre.gov.au/publicati2,824.20ns/2010/is_038.aspx

7 See, eg /Reductions in Compulsory Third Party Insurariteé MercuryfHobart), 14 June 194 6; Victoria,
Victoria Government Gazettdlo 29, 21 January 1942, 207.

8 See’Motor Insurance: Lower Premiums After Next Month: Petrol Restrictions RespongimeAdedide
ChroniclgAdelaide), 19 June 1994,.30

"8 Broomham, above i85, 103.
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Table 6.1 Road Deashand Registration7sq0

Year | Road Deaths | Registered vehicles | Population Deaths per 100,000
(thousands) (thousands) population
1945 1,011 854.0 7,391.7 13.7
1946 1,270 928.4 7,465.2 17.0
1947 1,346 1,012.8 7,579.4 17.8
1948 1,348 1,107.3 7,708.8 17.5
1949 1,424 1,224.8 7,908.1 18.0
1950 1,643 1,397.1 8,178.7 20.1
1951 1,926 1,580.4 8,421.8 20.9
1952 2,054 1,770.2 8,636.5 23.8
1953 1,856 1,839.9 8,815.4 21.1
1954 1,976 1,947.3 8,986.5 22.0
1955 2,042 2,129.7 9,199.7 22.2
1956 2,119 2,246.3 9,425.6 22.5
1957 2,113 2,366.1 9,640.1 21.9
1958 2,146 2,506.2 9,842.3 21.8
1959 2,264 2,649.1 10,056.5 22.5
1960 2,468 2,824.2 10,275.0 24.0

[SourceExtracted fromRoad Deaths in Austral@l925¢ 2008

The rise in motor vehicleaccidentstranslated assignificantly increasedcompensation

demands uponnascentthird party insurersthat forced many to leave the industfy*
Governments had capped theaximum premium thainsurers could levy when theyrst

mandated thid party insurancé€® As such, insurers were constrained in their ability to
increase premiums andhé ratio of amounts paidn compensationto premium revenue

6 Wi 2 & #oseMBArkedy2TANWR  LJ- NIié Ay adz2Nt yOS admil94a’ Nt y RSR
Indeedin2 ! = | WONRAAAQ AYy GKS I @FAfloAftAGE 2F G
departing the industryled to the establishment of the monopoly third party insurance

provider, the Motor Vehicle Insurance Tr{MVIT) in 19497%*

790
791

Bureau of Infrastructure, above n 7883-9.

See, eg'|nsurance Companies Dislike Third Party Risk&,Canberra Tim¢€anberra), 12 January 1951, 4
'‘Company Ends Third Party Insuran@ée AdvertisefAdekide), 18 April 1953,.3

2 Motor Traffic Ordinance 193@&\CT} 41AR(1), as inserted Motor Traffic Ordinance 194ACT} 7;Motor
Vehicles (Third Party Insurance) Act 1@d3W)s 33; Motor Vehicles Ordinance 1948T)s 85(1)Motor
Vehicles Insurance Act 19@8ld)s 9(1)(f);Road Traffic Act 193&A)s 70M, as inserted biroad Traffic Act
Amendment Act 193¢SA) 31;Traffic Act 192%Tas)s 74(7), as inserted biyraffic Act 193%Tas)s 2;Motor
Ca (Third Party Insurance) Act 19@4c)ss 32(12), 34(1)(aMotor Vehicle (Third Party Insurance) Act 1943
(WA)s 36.

93 see'Motor Car Insurance Losse$he Sydney Morning Herg(@ydney), 13 May 1947, 6

"4 Motor Vehicle (Third Party Insurance) Act 1943\)s 3A, as inserted dylotor Vehicle (Third Party
Insurance) Act Amendment Act 1948A)s 4.
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D2 @S Ny Yr& yedpanQe t&Fthe growth in third partysuranceclaims was to increase
maximumpremiums, at times directly in response to insurer entreaff@sTheseincreases
were never sufficient for insurers to recoup the amounts that they spent on cldimasto
political sensitivities As suchmore insurers left the industryinsurer profitability wasalso

not assisted by the fact thagovernments widened the circumstances in whhintiffs
could recover damagesThis followedBritish legislation that revised dditional legal
principles With significance for motor accident claims that involved a negligent driver and
injured passenger spouder example governments abolished the traditional legal principle

that precluded spouses suing one anotH&t.

The fact that insurance premiums were insufficient tond the growth inthird party claims

led to NSWdemands for abolition of trial by jury in motor accident clairiifie Sydney
Morning Heraldhad giticised the size ofjuror awardsfrom as early a4950'®" and, in tre

course of judgements in 1952 and 1954, judgsdONRA G A OA AaSR Wdzy NBI a2yl 6
W2 dz2NE NBPTK S| MBONB G NE 2F G(KS bl A2yt w2l Ra
demanded reformin 1959% and in1961,there were more judicial criticisnf8° NSW Labor
maintainedthat trial by jury was fundamental to the legitimacy of tB¢atelegal system
However, the conservative oppositiorsupported a ban®* This shift was facilitated by
continued significant increases in third party insurance premium dved ihevitability of

their continuationdue to escalating accident levela 1964 for example, there was a record

road toll in NSW of 1,010 deaths and 26,631 injuries followed in 1965 by 1,151 deaths and
29,157 injurie$®?

" 5ee, egncreased Motor Premiums To Be Soughitie Sydney Morning Hergl8ydney), 28 June 1946, 6

796 Eg,Married Persons (Property and Torts) Act 1@803W)s 16B, as inserted hyaw Reform (Married
Persons) Act 196NSW) s 2Motor Vehicles Act 195@BA)s 118; Marriage (Liability in Tort) Act 19¥ic)s 2.
" see, egEditorial, 'Juries and Third Party Clairfisie Sydney Morning Herglglydney), 20 November
1950, 2; Staff Correspondent, 'What is Wrong with Our Jury Systerh®',Sunday Hera(@ydney), 4 January
1953, 2"'Swayed" Juries Blamed for 'Third Party' Risésg,ArgugMelbourne), 21 April 1953,.7

%8 Commissioner for Roadanhsport and Tramways v Cullingl952) 52 SR (NSW) 19%6 (Street CJyately

v Allport(1954) 54 SR (NSW), 1 (Street CJ, Owen and HerrdJ).

799 See'Steep Increases in Thifdarty Insurance Approvedrhe Sydney Morning Hergl8ydney), 4 November
1959, 1

89 seeJusticeGordon Wallace, 'Speedier Justice (and Trial by Ambush)' (1964)s8&lian Law Journai24,
MmomM® {SS | faz2 WdIzRIS Aust@lmALEw BEIAEIOEAE aA 2y Q omdpec MmO op
81 see'Change Urged in System of Damageke Sydney Morning Hergl@lydney), 4 October 1952,
‘Liberals Frame New Policy on Third Party Caske'Sydney Morning Hergl8ydney), 12 January 1960, 9
82Broomham, above n 785, 126.
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The Askinconservative oppositio reiterated its policyto abolish trial by jury in motor

accident claims before the 13 May 1965 State electtuat it subsequently worf®® Newly
appointedAttorney General Ken (later Sir Kenneth) McCaw insisted that he wanted to bring

b{2 WAYU2OKINYSQKIAaKYyAaGSN alAR ¢l & GKS WNI
1 dzZAGNI AL S GKS Nz S Ay 9y 3t | yRMdiCyuRexppekskedi A a
concern about theost and delays gfiry action$® and alsonoted thatQ MM nnn 2 dzZNB NA
taken f2 Y GKSANI 200dzLd A2y & S @SNRES gadrninent K S NJ
dismissedsuggestions to increase Supreme Court judge numbers, which had already
increased from 11 in 1943 to 27 in 198%However, this opposition wdstile. Labor held a

majority in the Legislative Council and this majority blocked the predoabolition.

Opposition leader and former Premier Jack Renshasistedd K1 & GNAI f o0& 2 dzNE
comerd G2yS Ay (KS TF2dzy Rl (A Z% and a2cblleaguaziiputes Y 2 O NI

suggestionshat jury trials resulted in greater expense adelays®®®

Labor was notompletelyopposed to some restrictiobeing placedupon trial by jury in
motor accident claimbowever.Reg Dowlinguggested that government should implement
the systemthat operated in theNSWDistrict Court whereby a jury wasgsent in a casé

one party applied for it®°

and this wasthe option that government accepted. Fom

1 Januaryl966, trial before a judgdecamethe default option in motor accident claims

unlessa party requested otherwise within 2ays after the action was set down for trfaf.

However, he Askingovernment was dissatisfie®n 24 February 1968, the government was
re-elected andAttorney-Generala O/ 4 Ay aAaidSR (KIF G Adphakid R | W

Y YREGSQ 2 prapgdialoltiéniRatibrinlising reformyicCaw stressed that

893 Askin, above n 443, 16.

84 New South WaleRarliamentary Debatest egislative Assembly, 25 August 1965/ (Ken (later Sir
Kenneth) McCaw).

85 New South Waledarliamentary Debates.egislative Assembly, 1 December 1965, 2661 (Ken (later Sir
Kenneth) McCaw). See alt@aw Costs 'Beyond Most Peoplelhe Sydney Morning Hergl8ydney), 23 July
1965, 7 "'Living Off Road CasesReview of Jury SystenThe Sur{Sydney), 2 June 1965, 4

8% See'Strict Limits to Nealury SchemeThe Daily Telegrapfsydney), 3 June 1965, 7

87 New South WaleRarliamentary Debates egislative Assembly, 1 December 1965, 2661 (Ken (later Sir
Kenneth) McCaw).

8% New South Walearliamentary Debates.egislative Assembly, 25 August 1965, 94 (Jack Renshaw).
89 New South Walearliamentary Debates.egislative Council, 7 December 1965, 2872 (Robert Downing).
% bid 2864.

81 aw Reform (Miscellaneous Provisions) Act 1868V )sub-s 5(1).

82 New South WaleRarliamentary Debates egislative Assembly, 27 March 1968, 65 (Ken (Sir Kenneth)
McCaw).
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trial by jury in motor accident claims had been abolished in SA and Tasmania where Labor
governments were in officB® There was also suppoftom insurersand the NSW Law
Societ§**although the Bar Council was oppos&dFurther, 4&jminent legal authorities and
YSYOSNBR 2F 020K GKS 1 dzZaGNFEtAlLY FyR 9y8tAak {
The Administration of Justice Act 1968ISW) abolished trial byury in motor accident

claims However there was an exception if both partieganted a jury or in atWA y Rdza G N |
I OOA RS yiThis lahter £dheessionreflected a particular Labor anxietyat jurors

aK2dzf R adAftt o0S 06fS (mms.KSFNJ g2NJ SNEQ O2YLISY

6.2.4 Retention in Victoria

Victoriawasthe only jurisdiction hat had no restrictionupon trial by jury in motor accident
claims once NSW legislatedlespite some past attempts The conservative Argyle
government had attemptedo remove juries frommotor accident claimé the Motor Car
(Third Party Insurance) Bill 1934 (\far)examplebut it failed. Like their NSW counterparts,
Victorian Laborinsisted that trial by jury was fundamental to the Australian legal sy&&m
and this perspective remaing while the Dunstan Country Party government relied upon
their support or Labor was in offic&.et, motor vehicle ownership, claim numbers, total
claims and average claim amount continued to rise in Victoridasde 6.2(next page)

outlines

% 1pid 99.

4 See Ibid.

815 SeeBar Council of New Soutiales,Your Right to a Jury Tridl965). The Daily Telegrapranded Bar

[ 2dzy OAf 2 LA & 3 EdRalay, dWwideSté The Daily TelegrapSydney), 3 June 1965, 2

8% aw Reforms: Speeddp Plan on Damagedhe Daily TelegraptBydney), dune 1965, 1

817 Administration of Justice Act 1968SW) s 4(b).

8C2NJ SEF YLX Sa 27F [ | 62N LI NI ParlaSeftary DehateyeagiSlatie Sy G A YSy G &
Assembly, 31 July 1934, 782 (Thomas Tunnecliffe); 793 (William Slater).
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Table 6.2 Mtor Accident Claims Information, 19501959*°

Year Vehicles Claims Total Claims Average Claim£)
(Inc. Outstanding)
1950 390,646 6,050 1,185,872 196.0
1951 444 523 6,343 1,563,588 122.9
1952 540,297 7,565 2,270,276 300.1
1953 568,233 7,802 2,290,382 379.4
1954 564,985 9,198 3,381,006 367.8
1955 617,154 9,694 3,340,966 344.6
1956 690,926 9,313 4,233,078 454.5
1957 713,743 9,747 4,319,434 443.2
1958 756,707 9,121 5,098,499 559.0
1959 778,303 9,393 5,089,669 541.9

[Source: Coppel @69)]

The rise in laims spearheadethsurerdemands fottrial by jury to be abolished in Victorian

motor accident claim&° Some Victorian judges criticised the size of damages that jurors
awarded? and the Australian Law Journal | YSY (1 SR 2 dzN2 81§ NRUESATIRSY (
accident claim§? Professor Alex Castles of the University of Melboisnggestedhat the

as GKSGKSNI GKSNBE ¢l a yS3tAaAaSyoS sl a o0SAy3
fALoAtAGeE X | & aanBRmeO2yaraidasSyidte ¥2

Qx
[axtN
Z o
9‘ (@
O«
[axtN

TheBolte Liberal governmemwas electedn Victoriaon 7 June 1958ndin 1959, ittasked a
Royal Commission to examine aspects of third party insurahlce terms of referencéor
this inquiryincluded whether the parties to a motor accidentaiin should be able to opt for
a judge or jury to determine liability or damages separat@fich was an opportunity to
recommend juror restriction&* Commissioner B Coppel declined to address whether
juries should be precluded frormotor accident claimsdeclaring that the matter was
WLIZNBf & 2y S 2% Haweverh tie ACOmniissiobd2 EvidéndyQatcepted that
2dzNBENBE Q | g NBYy S & dheldiifictiranceddfdDias RhsiF degisiom. yrtiis is

89Extracted fom E G CoppeReport of the Royal Commission on Motor Car Tédy Compulsory Insurance

(Government Printer, 195%,.

820 See'Damages Awarded by Juries Criticis&tfe AdvertisefAdelaide), 14 May 1953, 4

¥l gee, egKranz v Riley Dodds Australia [1854] VLR 29@arry and Pedlar v Fish@©956] VLR 58

822 Current Topics, 'Juries and Damages for Accidents' (1954)g8alian Law Journ&, 2. See alsGurrent
Topics, 'Guessing of Damages by Juries' (195Aug8alian Lawalurnal 365.

823 plex C Castles, 'Juries and Compulsory Automobile Insurance Legislation' (1868{ratlan Law Journal
638, 642.

824 Coppel, above 819, 4.

#2%1pid 22.
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because the Commissioner recommended thabrs shauld be precluded from any motor

accident claim involvinga nominal defendantt & G KS y 2 YA ¢ lpresenéeSTSYy R
Wy SOSaalNAfe Ay@2t@dSa RAAOE2adz2NE 2F (GKS  FI
O2YLIFe Qo

The Bolte governmentid not act o the Canmissioner recommendatignsuggesting

instead thatit was one thatNB |j dzA NE R WIS NE & Habevetziconc@ms/ & A RS N

about juror®) LINIBp&rSisted &s the number of Supreme Court actions before a jury

increasedseeTable6.3).

Table 63 Rise inSupreme Court Jury Trials, 39, 1955, 196@ 19662

Year Trial by Judge Trial by Jury Total Trials
1950 51 70 121
1955 47 212 249
1960 73 283 356
1961 107 347 454
1962 387 1,247 1,634
1963 394 1,572 1,966
1964 496 1,045 1,541
1965 509 985 1,494
1966 493 940 1,433

[Source: Dean (1968)]

On 23June 1967 Attorney General George (later Sir George) Reid issued a media release

that endorsed abolition of trial by jury in motor accident claifitisresembledthe first

steps ina process towards reform that most other Australian governments had taken.
Indeed,Reid notedthat England andvery State in Australia besides Victoria and NSW (at

that time) had restricted trial by juryn civil litigation®*° He alsareasoned that? O 2&/{B/S2 v Q

AY OA@At GNRIFIfa O2dzZ R 0SS WadwmaidlydAltfte NBRo

without a jury®®° Further, Reidchoted that the delaysassociated withjury trials exposed

82%|pid 23.

827 Victoria,Parliamentary Debates egislative Assembly, 11 May 1960, 2875 (Murray (later Sir Murray)
Porter).

828 Extracted fromArthur Dean A Multitude of Counsellors: A History of the Bavioforia (F W Cheshire,
1968)237.

#9Victorian Bar CounciGongestion in the Civil Lists of the Supreme Court of Victoria: Statement of Victorian
Bar Council Relating to Matters Raised by the Honourable the Att@pagral in Press Release of 23rd June,
1967 (1967)6.

9 pid.

127



motor accident victim$ YR G KSANJ T YAT A R& KRAAIQEI KB IRG | LISINESA
2y 0KS FAYylFyOSa 2F K2aLAGFHfaQ FyR g2dzZ R A1 S

without reform &

The Reidmedia releasamet strident opposition fromthe Victorianlegal professiorthat

would ultimately defeaiits proposalAs subsection 5.2.3 mentioneNSW legal bodies had

split on the question whether juries should be present in motor accident cl&wymsontrast,

in Victoria,the Bar ©uncil and Law Institute weranited and the Council issued a media
releaseand small booklet thaarguedagainst abolitionThere were four criticisms that this

booklet nominated particularlyFirst, the Council disputed suggestions that trial by jury
contributed to congestion in civil trial lists, suggesting that congestioningsS WSy R NX & dz
GKS AyONBLI&aAYy3I ydzyo SNI*®2Second2tiie2Qeiingd Stiegsddfitat O O
SAdZNBENBEQ Ay @2f dSYSyYyid LINPOGARSR |y AyaAirakKid Ay
community, whichwas important toR I Y | AsSes<hent. Third, ccestingthe sentiment

that abolition would align Victoria with other jurisdictions, the Council noted that 49 of 50
American States, NZ, Scotland, Ireland, Northern Ireland and a majority of Canadian
provinces permitted trial by jury in motor accident claif® Vaguely, the Council noted that

0l aSR dzL2y Wi S3aAFft £ A0S NIEWgNB® redtrigiBnrs WeeRA | NJ
F LILJ NByGte OFdzaAy3a RAFFAOLAZ 6ASA YR | WNBG dzN
& 2 t dAY*FaRishQtlde Council assertethat following abolition of trial by jury in motor

I OOARSY(d OflFAYA AY ¢lLAYFIYAlFSY vdzs$SSyatlyRs 2|
T2 2F FLIWISHEE (2 GKS 1 A3IK [/ 2dNIQd

The Bar Council recommended the appointment of more judges to the \dot@upreme

Court as its primary mechanism to address court conge$tiomhich Attorney General Reid

accepted. This acceptance was despite the fact that the Supreme Court had advised that

1 |bid 5. In 1967, reports emerged that thousands of dollars for treatment expenses following motor accident

were owed to major metropolitan Melbourne hospitals and there were lengthy delays in paymenG&de
Proposals on Court Cases Opposéle AggMelbourne), 24 Jun&967, 3
82 v/ictorian Bar CounciGongestion in the Civil Listbove 829, 9.
833 ||4;
Ibid 25.
% 1bid 27.
%% bid 26.
#%1bid 6.
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more judges was not the solutido congestionin its 1967 annual reprt.®3’ Reid conceded
that he had sought the views of the Bar Council and Law Institukéch highlightedheir
contribution to his decisiofi*® Reid hadalso relied upon advic&om Victorian Solicitok
GeneralTonyMurray, who was a formeWicePresident ofthe Bar Council®® Reid likely
alsofaced internal opposition t@ny attempt to restrict trial by juryVernon Wilcox, who
d4dzO0SSRSR WSAR Fa !'GG2NySe DSYSNI 3> LIzNLJ2 NI
ability to hear notor accident claimgor exanple.®*° TheHamergovernment did not revisit
2dzNB NBE Q NIn@&dK dcéideni elaimb&dreNif introduced nefault motor accident
compensation from 1973which incorporateda separate tribunal to dgde compensation
As suchthere was no longer thaneed to transfer 2 dzNRbWHidD. Defeat of the Reid
suggestionto restrict trial by jury demonstratedlegal 6 2 R Ac&bacily to restrict policy

transfer which is a themthat the following sectiorexplores further.

6.3 Statutory Damages Restrictions

Theabolition or restrictionof trial by jury in motor accident claimsasthe first mechanism

that governmentsrelied uponto moderate damagesHowever, dmage€ &dnfinged to

NA&SS LINRPOSaaAy3d RSt e&a LISNEAAUGSRurisdigfibhs. | K S NB
This meant that governments faced ongoing third party insurer losses, concentration of
third party insurance business in government insurers and continued pressure to increase
premiums. Tisfacilitated statutory damages restrictions, whibladbeen implemented and

debatedinternationally®**

6.3.1 Northern Territory
The NT was the firsAustralianjurisdiction to enact statutory damages restrictions/hich

were an aspect of its 1979daslation providing ndault motor accident compensatin®*?

87 Victoria,Parliamentary Debates egislative Assembly, 19 October 1967, 1081 (George (later Sir George)

Reid). SeSupreme Court of Victoridynnual Report 1966L967) 4.

838 victoria, Parliamentary Defites, Legislative Assembly, 19 October 1967, 1080 (George (later Sir George)

Reid).

9 bid.

#95ee reference in Bar Council of New South Wales, above n 815, 47.

81 3ee, eg, academic proposals to restrict or moderate pain and suffering damages in Wikiany&e

W5 YIF3Sa F2NIt | Ay StrafiRe LawlReWidvNaL3y @ QOND aeepp ot €y i > W5F Y 3
'Y R { dzF T S NDhobate bawdqumab0, 2gmmT / f I NBy OS a2NNAAX W[ AFOATfA
(1959) 5ColumbiaLawReaivn T ¢ X nTcT [/ 2Ny St Adza W t SOl W/ 2YLISyal GA:
bSé aSRAOIt 9 OMichigah Oy RevieWBHST 1396. T H

82 Motor Accidents (Compensation) A&79(NT)ss 5, 39.
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The genesis for the restrictions, as the preceding paragfaptshadowed was concern
about the operation of third party insurance in the NT. The NT had twice as many reported
accidents and three times the number of road deaths per 10,000 registezieidlgs of any
Australian jurisdiction in the late 1970s. Because of this higfidentrate and associated
claims,NT third party insurance premiums were the highest in Austratid rising Chief
Minister Paul Everinghansought actuarial advice on refoms necessary to moderate
premiums. In what was among the first recommendations to government of its type,
recently retired federal actuary Sidaffin concluded that third party insurance premiums
could only bemoderated A ¥ (G KS aO0OKSYS 27T kifwmbSdHRhedale S WTA
0 Sy S¥°Evedngh@m tasked Caffin to develop his options and analyse the associated
premium implicationd** Theend result was the initial Motor Accidents Compensation Bill
1979(NT) which contained the radical proposal to abolish dagsafgr personal injury or
death from motor accidentor Territory residentsaltogether. This accorded with a Caffin
recommendatiofi*> and was dictated entirely by what Caffin felt would moderate pressure

upon government to increase premiumdoweverthe proposal did not proceed.

Everingham was not wedded to Motor Accidents Compensation Bill 1979 (NT)
characteristicswhen he introduced itindeed, hetasked an expert committee to assess

Lidzo £ A O WNB I G arel yia3 cdngderitigkwdetherAif fdditioro tthe initial

statutory benefits, victims should receive an amount for pain, suffering, loss of amenities or
capacity to enjoy lif€*’ Hisinspiration wasa provision of theAccident Compensation Act

1972(NZ) that compensated loss of amenities or capafutyenjoying life, and pain and

mental sufferingd*® The expert committee recommended againstbolishing damages for

Territory residents for three key reaso@A NB 10X (G KS O2YYAGGSS aidiNBas3
world (including NZ) had fault liability on tié2 | R& 06 SSy R2yS %L & 64

Second, the committee disputegaast predictions othe premium necessary to fund future

83 Northern Territory Parliamentary Debates,egislative Assembly, 8 March 1979, 1111 (Paul Everingham).

#1bid.

% 1bid 1113.

80 |bid 1114 The expert committee was chaired by future NT Chief Magistrate Hugh Bradley and included Sid
Cdfin, the retired Commonwealth actuarwhose recommendation had inspired the initial Motor Accident
Compensation Bill 1979 (NT).

#7pid.

88 Accident Compensation Act 19(¢2) s 120.

89 Third Party Insurance Committedprthern Territory Inquiry into Motor Accident Compensafidarthern
Territory Government, 1979)3.
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fAFOAEAGASEAD C2NJ SEFYLX ST GKS O2YYAGGSS | aas
that substantial premium incréeaS&8 6SNB X NBIdzZANBR (2 YFAYyGl A
a2aidsSy 6SNBE oNRYy3IQ YR GKFG | OGdzZ NAIFE | ROAC
I RSljdzl 08 27F i K S ThidkNAeBominittele)pRised txiQikiey of thelaw

of negligence The comriitee commented that statutory néf | dzf & O2 Y LISy al GA2y
0SYSTAOAQ WINB AyOlFLIoftS 2F O2yGSYLX IGAYy3 (K
I OOARSYy® gAOGAY&EQO®D

The expert committee was adamant that a combination of-fawlt motor accident
2YLSY&altdAazy yR RIEYF3ISa LINPBHNOREE thid @idSnotW 3 NB |
mean that its members rejectestatutory damages restrictions altogether. The committee
acknowledged some of the conceralsout legal systerperation and damages awartisat

had been raised C2 NJ SEIl YL S5 GKS O02YYAGGS8SS y2iSR L
02aGaQ 2F (KARNRIYyDGNEIRE Ky & dzNByVEYS NR dzd LIS 2 LI S
that many of the awards being granted by the courts were unreasonably (Exfyghe

committee recommended th@ introduction of a maximum cap upon totdlamages for

personal injury or death from motor accidemf $300,000°>° which reflected actuarial
predictions of what would deliver the optimal savings in premfttAiThe recommendatio
F2tit26SR | OF RSYAO 6 NR A gnd Zackn@wedgement WRWAY | 3 S &

parliamentary debat&>® A 1978 Victorian Board of Inquirpad also consideredstatutory

#0pid 67.
1 1pid.
%2 |phid 59. This included single damages award of $500,000 in 1974 that was estimated totereased the
gr;sird party insurancgremium on a private motor vehicle from $24.30 to $45.40
Ibid.
**pid.
*51pid 69.
% 1pid.
B 8S ¢Y W tFEYSNIFYR ¢ a 2S00SNE WIEHKeNaekfrGan ! 61 NR&  2°
I LILIS NJ [ A Y5R Aukt@liardLiawhdowrndl07 and note the response in H Luntz, Excessive Awards of
Damages for Personal Injurie¢ KS b SSR T2 NJ |y | Auktd&iad LAWAIYUIN&IId Fora M cpT y 0 p H
discussion of US damages restrictions from the 1970Rs@elall R Boybjerg, Frank A Sloan and James F
Blumstein, 'Valuing Life and Limb in Tort: Scheduling "Pain and Suffering" (1988)tB®&estern University
Law Reviev@08.
88 \western AustraliaParliamentay DebatesL egislative Assembly, 24 November 1963, 1451 (Crawford
Nalder).
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damagegestrictions butrejectedthe notion, declaring thatrestrictionswould beWy 2 i 2 y f &

uy2dza G odzi dzaSt SaaqQ I PPNBRdzOAy3 deaisSy SELSy

The Everingham government did natlopt the expert recommendation tocap total

damages Instead, itintroduced a shodived statutory right to damages for particular

losses. Everingham explained th##o (i 8 KS 2dzAGAFAOFGA2Y FT2N RI
non-pecuniaryd Sy SNJ t 3 R¥Tilzy, RelMotaryAdcidleRtd(Compensation) Act 1979

(NT) permitted up to $100,000 in compensation for pain and suffering, and loss of amenities

for Territory residentd®® However, these entitlements were repealed in 1984 .Then

¢NBI adzNBNJ al NAKFff tSNNRYy SELXIAYSR GKFG (K
O2adGteQ IyR KIFIR 0SSy AyOfdzRRSR 2yteé o06SOldzas 2
I wavYl ff OreSyyikBeaton predist€&d3hat if damages entitlements remained,

the premium on private motor vehicles would have to rise from $104 to $¥6This

highlighted the priority that governmestafforded to moderatng third party insurance
premiuns. The NT expeence also signalled actuaries A y @ 2 és@ &ey Scybiiin policy

transfer.

6.3.2 Queensland and New South Wales
TheMotor Accidents (Compensation) Act 19REN)precipitatedmultiple statutory damages

restrictions interstate Like thér predecessa, these restrictions were facilitated by
O2yOSN¥ya lo62dzi GKANR LI NIG& Ayadz2NF yOS LINBYAd:
their content wastypically determinedby actuaral predictions Third party insurance

premiums had increased by more thanQiler cent in every jurisdiction besides Tasmania

and Queensland in the eight years to 1982 coincidingwith significant increasesn

damages awarsl In 1981, three of the seveafigh Courjudges inPennant Hills Restaurants

#95ir John MinogueReport of the Board of Inquiry into Motor Vehicle Accident Compensation in Victoria

(Government Printer, 1978) (rec 1(e).

%9 Northern Territory Parliamentary Debated egislative Assembly, 17 May 1979, 1295 (Paul Everingham).

81 Motor Accidents (Compensation) Act 19RH)ss 5(2), 39.

82 pid s 5, as inserted bylotor Accidents (Compensation) Amendment Act (No 2) (98 5.This repeal

did not affect non¢ S NNX (i 2 NB  NBrachvierBayhagastf inNdedbi theinegfigent use of a Territory

registered motor vehicle in the NT. Those individuals could recover damages until a 2007 amehdotent:

Accidents (Compensation) Amendment Act 2001) 5.

:ziNorthern Territory Parliamertary Debatesl| egislative Assembly, 7 March 1984, 283 (Marshall Perron).
Ibid 284.

85 New South Wales Law Reform Commisshutident Compensatipmssues Paper No(2982)56.
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Pty Ltd v Barcell Insurancety Rt ruled that judges should not discount an award for
future economic lossas they would ordinarilyo recognise the fact that these amounts
could be investedand deliver a return. If this position wasaccepted,it risked significantly
increasing damgex)  @ridth&Queensland Minister for Justice and Attorney General Sam
Doumany voice concern Doumany feared thaho discount cald become2 dzR Fo8r&alQ
positionor, dternatively,courts could discount awards by a rate that bore no relationship to
the return that individualsactually recovered®’ To avertthis possibility the Bjelke
Petersen government prescribed a five per cent discount rate that coadso apply when
discounting damages for future economic I6%5This applied to damages assesstsen all

personal injury claims.

The Queensland government was not alone in its concerns about daraagedsin motor
accident claims. In NSW, the deputy general manager of the Government Insurance Office
(GIO) disclosed that damages for personal wmjar death from motor accident had
increased from a maximum of $176,000 in 1973 to $409,000 in ¥ ®urportedly, his

was due to awards including amounts for loss of earnings and predicted loss of earnings that
were increasing due to inflatigff® and theincreases persisted in the 1980s. Between 1980
and 1981, awards and settlements above $100,000 grew from 160 to 272 while settlements
and awards over $500,000 and #illion rose from 10 to 16 and one to eight
respectively’’* The increases attracted medi& insure” and judicial criticism. Justice
Rodenof the NSW Supreme Coubranded thelegal system for compensating motor

I OOARSY (G @AOGAYA ¥%ndPrbfassoli Rofald Sdckvitdhe Universifyl NOA O
of NSWF NBdzZSR G KI U Wihagg¥ ® campersatioF ar@rigsfreéntsin NSW is

86(1981) 145 CLR 625.

7 QueenslandParliamentary Debatesggislative Assembly, 8 September 1981, 1925 (Sam Doumany).
88 Common Law Practice Act 186J1d) s 5, as inserted l§ommon Law Practice and Limitation of Actions
Acts Amendment Act 198QId) s 14(2).

%9 Norm Lipson, 'The Staggering Cost of Car Crash CompensBtierDaily TelegraptBydney), 11 March
1978, 6

7% pid.

81 New South Wales Law Reform Commisshutident Compensatipaboven 865, 54.

82 5ee, eg/Accident Victim Awarded Over $1rithe Sydney Morning Hergllydney), 15 August 198Q, 2

W2Ky {fSS IyR ¢2Y 524ySaz WYHahedydveyManingfera@diey),y Rt Sa [ | ¢
30 September 1981, Editorial, 'Record AwardsThe Sydney Morning Heda|Sydney), 5 October 1981, 6
83188 RA&O0OdzaaArzy i WAOKINR ! O1flyRS WheNaiaoeNBNGS [ g8 S

(Sydney), 226 September 1981, 54.
¥ywdzR3I S { f I G S a THe Sydmey Moaning He(gy8néyp I5 May 1983.
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A Y S @ A%{F Thesk &itisms, and demands from tH@IO particularly, facilitated the Wran

government decision to introduce statutory damages restrictions.

The GlGnvolvement in the Wran government statutodamages restrictions was critical.

The GlOchief legal officer explaineth 1978that the insurer was not anxious about its
FoAtAGE G2 YS it thedd wak Yoncersd hbdut @igsirahce, which was
WoSO2YAY 3 Y2NB eRiarfages OMHR D 2 WiRe KIBIKOSNB I G SR
The GIO lobbied government to dwkss the size of damageseporting annually on the

increased amounts that it paid in claims and the fact that the revenue to meet these claims

gl a tSaa KL ¥ ThfQIOsH&dDut theyeffetag dgecificjudicial decisions
asproviding causdor reform, focusing particularly upoffodorovic v Walléf®6 W¢ 2 R2 NB @A O
and Griffiths v Kerkemey®® 6 WDNA FFAGKA QU ® Ly ¢2R2NRr&IA O G
economic loss damageshould be discounted byhree per cenf® This implied that
investmentearnings @ anylump sum damageamount would be three per cent whidiell

below thelikely return. In Griffiths, the High Court allowed plaintiffs to recover an amount
equivalent to tlke value of any gratuitous nursing and domestic services that were provided

or to be provided to the plaintiff®*

The Wran government hagledgedto reduce NSWthird party insurance premiums by
sixper cent before the 24 March 1984 State electif#f However effects of the Todorovic
and Griffiths decisions and wider trend of damages increasesiade achieving this
commitment without reform impssible The government acknowledgethat there were
predictions that the average third party insurance premium woinicrease from $158 to
$443 without reform when it introduced the Motor Vehicles (Third Party Insurance)
Amendment Bill 1984 (NSWA Responding to Griffiths, thBill capped the weekly amount

recoverable for gratuitous services in motor accident claimsoamnore than average weekly

8> Ronald Sackville, 'The Pastbodhouse Follies' (1982) 5(&) Journafl0, 42.

87° Quoted inJohn Slee, 'N&ault Insurance Scheme Sted', The Sydney Morning Herg8lydney), 5 October
1981, 3

87 see, eg, Government Insurance Office of New South WRé&rt for the Year Ended 30 June 1d®B1)
6; Government Insurance Office of New South Wdkeport for the Year Ended 30 JuneZl@®82) 6.
878(1981) 150 CLR 402

879(1977) 139 CLR 161

830(1981) 150 CLR 40224 (Gibbs CJ and Wilson J); 451 (Mason J); 460 (Aickin (Bret8tan J).

81(1977) 139 CLR 161689 (Gibbs CJ); 180 (Stephen J); 193 (Mason J)

#235ee New South WaleRarliamentary Debated,egislatve Assembly, 10 May 1984, 586 (Terry Sheahan).
83 New South WaleRarliamentary Debates egislative Assembly, 29 February 1984, 4819 (Ken Booth).
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total earnings of all NSW employees calculated by the Australian Statisticidh
Responding to Todorovic, thBill prescribed a discount rate on future economic loss
damageof five per cent®® This accordeavith a GIO recommetation®®® and matched the

discount rate that the BjelkPetersen government had legislated in 1981.

The Wran governmentlso took the opportunity of the Motor Vehicles (Third Party
Insurance) Amendment Act 198MSW) to modifyother aspects ofthe law of regligence

/| 2NNBOGAY I oKIFEG ' Gd2NySe DSySNrt {(K&eKly o
I32OSNYYSyild o2t AaKSR O2dzNI aQ | o-petukidnglosse® | g N
such as pain and suffering respect of a period from the date of theéctim injury or death

to final award that is, Pre-judgemenfi® Also, in separatelegislation the government

I 0 2f A&KS R ®ldantge¥orNaBsfof canépiut These were an amount that had
historically been awarded to husbands to compensatethenNg f 2 34a 2F GKSANJ 6 A
ASNBAOSaAaQ AT &aKS gla AyedNBR® ¢KS dB20SNYY
modernisation ground$®ut they also contributed towards the broadgoal ofmoderating

damages and theassociated pressure upon third partgsurance premiums. Table 46.

tabulates thestatutory damages restrictionthat the governments ilNSWand Queensland

had made to 1984 (the NT is omitted as it had predominantly abolished damages
entitlements by 1984).

Table 64 Statutory Damages Restricths: 1984

Damages Restriction
QLD | NSW| SA | WA | Tas| Vic | ACT
GratuitousserviceddamagegGSY);, weeklycap \%
Discount rateg prescribedrate bracketed)] V[5] | V[5]
Loss of consortiurdamages; ban Vv
Noneconomic lossg pre-judgement inteest ban \%

[Source: Original]

84 Motor Vehicles (Third P Insurance) Act 194NSW)s 35C, as inserted Byotor Vehicles (Third Party
Insurance) Amendment Act 1984SW)sch 3 cl 2.

85 Motor Vehicles (Third Party Insurance) Act 1@d3W)s 35B, as inserted bylotor Vehicles (Third Party
Insurance) Amendment Act 19@4SW)sch 3 cl 2.

85 New South Wales Law Reform Commisshutident Compensation: Aahsport Accidents Scheme for New
South WalesReport No 4§1984) vol 1, 104.

87 New South Walearliamentary Debates.egislative Assembly, 10 May 1984, 588 (Terry Sheahan).

88 Motor Vehicles (Third Party Insurance) Act 1048W)s 35D, as inserted byiotor Vehicles (Third Party
Insurance) Amendment Act 1984SW)sch 3 cl 2.

89New South WaleRarliamentary Debates egislative Assembly, 29 February 1984, 4872 (Frank Walker).
89 aw Reform (Marital Consortium) Act 198¢65W)s 3().
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6.3.3 South Australia
The NSWstatutory damages restrictions were made a year before the SA Bannon Labor

governmentalso implemented restrictionsThe Wrongs Act Amendment Act 1986A
transferred characteristicef NSW legislatiorand, like the NT and NSWeforms, was
facilitated by concerns about the level of third party insurance premiums and third party
insurer losses. The State Government Insurance Commission (SGIC) had become the sole
third party insuerin SA from 1 July 1975 and in the following years, private motor vehicle
third party insurance premiusirose almost annually. Increases were generally byetO

cent or less However,in 1981, premiums rose by 23 per c&tand thenan independent
committee reommendeda 12.5per cent increase iM983%%? The SA AuditeGeneral
reported that third party insuranceLINBS YA dz¥Y Ay O2YS KIFIR 0SSy WAy
increasedclaim costs over the three yeats 1985 and in 1986, e SGIC recorded its
highest loss on thil party insurance business since 1$75In large part, this was due to
escalating claims paid from SGIC that had risen fi$®d.5 million in 19883 to
$102.2million in 198384, $117.4 million in 19885 and $146.4nillion in 198586.5%°

Transferring amiterstate strategy, the Bannon government commissioned an urgent review

of third party insurance in 198 response to theSGIC financial positiofhis review was

by an SGIC representative atie retired Supreme Court judge, Keith Sangster. As the NSW
experience illustrated, a State insurer could be pivdtalstatutory damages restrictiorn

designt YR Ay {! X GKS O2YYAUGSS NBO2YYSYRIGAZ2Y A
reforms. The committee had sourced characteristics from Mator Vehicles (Thil Party

Insurance) Amendment Act 1984SW) and implored government to modify the effects of

Ydzt GALIE S RSOA&AZ2Yyad C2NJ SEF YL ST GKS WSELJX
Griffiths established should be abolisfétl & ¢St f | & ( Hahaged day'ther NNI v

891
892

Motor Vehicle Third Party Insurance Premium Committee (3&)prt(1981) 2.

Motor Vehicle Third Party Insurance Premium Committee (3&)prt(1983) 1.

893 auditor-General of South AustraliReport for the Year Ended 30 June 10&mB5) 488.

% State Government Insurance Commission (SAjnmemorating 20 Years of SGIE92)Innovation.

8% Auditor-General of South AustraliReport on the State Government Insurance Commission-86gE86)
3.
8% 5ee R A W Daniell and A K Sang§&tempulsory fiird Party Insurance Enqui{@tate Government Insurance
Commission, 1985) 12
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costs of managing or investing a lump stithThe committeealsorecommended that the
Wxourfdedd RI Yl 38& F2N) 2848 2F T2y a2NlAdzy &aKz2dz R

The committee rationalised these recommendations on the basis that ddelyessedegal
anomaliesNI G KSNJ G KIFy o©0SAy3d RHovege, finamcidl saViggd weliea NB R d
more overt object forother recommendations. The committeecommendd a maximum

cap upon damages for noreconomic los® Wb ff eRample NELrepresented 44.Der

cent of the total compensation that the SGIC p&dl9845 and thar size was predicted to

rise from $51.8 millionto $68.2million the following yea®® The committee also
recommended a six per cent discount rate on damages for future economicvitésh
exeededthe fivepercent rate in NSW and Queenslatfd The excess was due taigher

anticipatedinvestment returns.

The committee recommendations were a detailed prescriptioh statutory damages
restrictionsfor the Bannon governmerdand multiple recommendtions were adoptedThe

government introduced a formula that courts had to apply witsTidingNEL™*

precluded
interest accruing on their sum angquired applicants to have beesignificantly impaired
for at least seven day® qualifyd WA Y LI A N&¢ B & RidinisiaBuid not recover
compensationfor log earning capacity in respect of the first weektbht incapacity(an
WA Y Ol LI OA §BandidenbBed for2ttiesE)of investing or managing a damages
award were abolished® The governmentalso mandateda 15per cent reduction of any
RIFEYlF3S dambgddRedudtibhQ i the plaintiff was injured while not wearinga
seatbelt.’® Further, paintiffs were assumed to have been negligantd damages had to be
reduced by an unspecified amouiitthey were voluntarily the passenger in a vehicle and

knew the driver was impaire®f®

87bid 13. The right to damages for any costs associated with managing or investing a lump sum were upheld

in Campbell v Nangl@l985) 40 SASR 1@easley v Marshall (No (9985) 40 SASR 544
8 Daniell and Sangster, above386, 13.

9 pid 11.

%% hid 6.

©1\Wrongs Act 1936SA)s 35A(1)(b), as inserted byrongs Act Amendment Act 1986A)s 3.
%2pid s 35A(1)(a), as inserted Birongs Act Amendment Act 1986A) 3.

93 bid s 35A(1)(d), as inserted Wyrongs Act Amendment Act 1986A) s 3.

% 1bid s 35A(1)(f), as inserted Byrongs Act Aendment Act 1986SA) s 3.

9 |pid s 35A(1)(i), as inserted byrongs Act Amendment Act 1986A)s 3.

9% pid s 35A(1)(j), as inserted byrongs At Amendment Act 198 A)s 3.
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The Bannon governmentiamagesrestrictions were extensive but itdid not implement

every committee recommendationC2 NJ 42VYSs> GKS TYyGdAOALI GSR W
victims (and associated political sensitivity) exceeded éimdicipated savings gainsn a

Wol f1yOAy3a 0GQ GKI G {Kidostlsignificamy, e godnfedINI f R
did not implement the recommendedbolition of damagedor gratuitous servicednstead,

it transferredthe NSW approach gfrescribing the weekly rate that providers could recover

for these service®” Wimtuitous service® IKildR2 (2 0SS LINPOARSR o0& (K
parent, spouse orhild and o amount was recoverable for expengésit were voluntarily
AYOdINNBR 2NJ 62dz R 6S @2f dzy (i | -0iI2 Of SdzNISE RISy & & ¢
Attorney General Chris Sumneationalisedthat if damages fogratuitous servicesvere

abolished completely, plaintiffs could lodge more co€dly I A Y& F2NJ WLINRPFS&aaA
Ay adA il dziR ehg BahnorCgovedBnaedt also prescribed a five per cent discount rate

on damages for future economic loss which accorded with NSWQare@nslandegislation

but not the expert committee six per cemtiscount rate’**

Likely because the Dunstan
Labor government had widened eligibility for damages for loss of consortium just over a
decade previously*?the Bannon Governmerglsoignored the recommendation to abolish

that head of damages.

The Bannon goverment statutory damages restrictiongand further premium increases
improved the SGIC financial position. In 1988, the SGIC reported a trading profis on
compulsory third party insurance business of $16 mifftdmnd that was followed by a
trading profit & $41 million to 30 June 1989 The SA AuditeGeneral explained that the
RSONBIF&aSR Oz2aida FTIFOAyYy3 (KSe dvdddge costoll Badtdzf RidBR ¥ N
G2 GKS RIYIFI3ISa NBauNAROGA2ya |a ¢Sttt obra adGSL

o

%7 5outh AustraliaParliamentary Debates.egislative Council, 27 November 1986, 2409 (Chris Sumner).

9B\Wrongs Act 1936SA) s 35A(1)(h), as insertedwyongs Act Amendment Act 1988A) s 3.
%9bid s 35A(1)(g), as insed byWrongs Act Amendment Act 1986A) s 3.
9350uth AustraliaParliamentary Debates egislative Council, 27 November 1986, 2411 (Chris Sumner).
MMwrongs Act1936 { ! 0 & op! 6cV OWHIKS LINB & OWMdngs A& AnkerdinéngAbty i NI G S
1986(SA) s 3. See discussion at South AustiRgdidiamentary Debate4 egislative Council, 27 November
1986, 2410 (Chris Sumner).
921n 1972, the Dunstan Labor government extended the right to damages for loss of consortium to wives who
could recovern respect of services that their husband formerly providéttongs Act 1934SA) 83, as
inserted byStatutes Amendment (Law of Property and Wrengct 1974ZSA)s 13.
ziAuditor-General of South Australieport for the Year Ended 30 June 10888) 443.
Ibid 406.
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SELl 33 SN #'8TRe Wadhds AcY An@2iiment Act 1986A)provided evidence of the
effectiveness of statutory damages restrictions as a mechanisnmgoove third party
insurer profitabilityandalleviatepressureto increase premiums.he statutealsoreiterated

the important role of State third party insurerand expert inquiriesas transfer agents
Table6.5 incorporates the SAtatutorydamages restrictions Table6.4 tooutline the state

of restrictionsfrom 1985.

Table 65 Statutory Damages Rarictions: 1985

Damages Restriction
QLD | NSW| SA | WA | Tas| Vic | ACT

GratuitousservicesdamageqGS ¢ weeklycap Vv Vv

GS¢ provider conditions \%

G voluntaryservices nbcompensable Vv

Discount rateg prescribed[rate bracketed] Vsl | V5] | V5]

Loss of consortiurdamages; ban \%

Ly@SaidyYSyd Yamades BaNk Q Vv

NELC cap \%

NELc formula calculation \Y

NELc impairment threshold \%

NELg interest ban \

NELg pre-judgement interesban V

Lost earning capacityincapacity threshold \%

Damages reductiog voluntary passenger \%

Prescribeddamageseduction¢ no seat belt \%

[Source: Original]

6.3.4 Western Australia and Tasmania
The SAlamagegestrictions were a new benchmark thather governments could transfer

but the first government to legislate following their passadgelined TheWA BurkeLabor
government did not face the financial losses in the MVIT and pressure to increase third
party insurancepremiums that existed in NSW and SA. Premier Brian Burke stated that
increases VAU KA NR LI NJIé@ AyadzNF yOS LINBYAdzya KIR
2 NJ 0 Btaadstie MVIT madea profit for the 1985 financial year}’ Opposition

915 |4:

Ibid 415.
8 \Western AustraliaParliamentary Debated,egislative Assembly, 10 October 1985, 2098 (Brian Burke).
" \Western Austalia, Parliamentary Debated,egislative Assembly, 5 November 1985, 3681 (Brian Burke).
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parliamentarian § R F dzii dzZNB t NEYASNJ wA OKIF NR [/ 2dedJi RS Of
GAIKPPURAZIOEE NBIF NRSRE | yR QLISNF2NXAYy3I 5S¢t ¢
The MVIT financial position meant that aucral factorthat facilitated statutory damages

restrictions in the NT, NSW and 8Aas not presentin WA However, likely because of

concerns that tlose circumstances could emerge in WA, the Burke governnmgraduced

restrictions. These restrictionsvere comparatively minor compared ® & K SNJ andi I 1 Sa Q
were not targetedsolelyat motor accident claimsThe government abolished damages for

Wt 238 2F fOr2ekampll] %dXOK t NBYASNI . dzZNJ S o6 NI YR
Iy OKNE'TKAS YIRS NY YSy G | £ a2 ltodpeefudgdniedifterdsit | A y G A
on damages for pain and suffeginloss of enjoyment and amenities of If& More

significantly, the government prescribedsix per cendiscount rate on damages for future

economic los§?®which was higher tha@ueenslandNSW and SA. Burke explained that the
higherrate was chosen asimNJ S Ay G SNBad NI G§S5&8 KIPRand y ONBI

there was scope for variation by regulation.

The positive financiaxperienceof the third party insurancesystemin WA did not extend
to Tasmania.As subsection 7.2.&ill explainin more déail, the BethuneLaborgovernment
in Tasmanidad introduced nefault motor accident compensation in thdotor Accidents
(Liabilities and Compensation) Act 19&s). Thisneant that irrespective of faultmost
Tasmanian motor accident victimsould recover statutory compensation for medical
expenses and forgone earningisat they sustained from accidentn addition,victimsable
to provethird partyfault as the proximate cause of their injury could recover damagas.
government owned Motor Accidenttnsurance Board (MAIByas the sole third party
insurer under the new scheme and paid all compensation, whethénre form ofstatutory
benefitsor damagesin the first years of the scheme, the MAHded profitably However,

from the late 1970s and to the early 1980s, théMAIB incurred risinglossesthat were

98 \Western AustraliaParliamentary Debates,egislative Assembly, 3 July 1986, 1313 (Richard Court).

*bid 1314.

99| aw Reform (Miscellaneous Provisions) Act 19A)s 3, as inserted bfcts Amendment (Actions for
Damages) Act 198@VA)s 4.

%L\Western AustraliaParliamentary Debated egislative Assembly, 17 June 1986, 299 (Brian Burke).

922 Supreme Court Act 193®/A) s 32(2)((aa), as inserted Agts Amendment (Actions for Damages) Act 1986
(WA) s 6.

923 aw Reform (Miscellaneous Provisions) Act Y9A)s 5, as inserted bcts Amendment (Actions for
Damages) Act 198@GVA) s 5.

94\Western AustraliaParliamentary Debated,egislative Assembly, 17 June 1986, 299 (Brian Burke).
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attributed to increased claims, higher damages awards and inadequate prerthamnsere
independentlyset The MAIBaccumulated deficit to 30une1983 was $29.#nillion >
which increased to $3million at 30 June 198%° $35.5million at 30 June 1938’ and
$36.9 million at 30 June 1986

¢tKS a!L. NBAGSNYGSR AlGa adadbipdNdntitiemandh 2 G 2 NJ |
annual report for the year ended 30 June 1986However, the Boardstresd that
damageNB a G NA Ol A2ya KIFEIR (2 0SS AYLRASRZWhyg 2NRSI
reflected sentiment of earlier annual reporéd, very likely, MAIBemandsinformed the

statutory damages restrictions in theommon Law (Miscellaneous Acis) Act 198Tas)

that the conservative Gray Tasmanian governmemade Deputy Premier and ding

Attorney General Geoff Pearsall reiterated thaersonal injury damages were W

Fdzy R YSY Gl f NRX 3K ( buliekphasisetdaasomethiSg htd@ i 16 By RQ y S
reduce the eveincreasing Y2 dzy 4 2F X RFYF3Sa AF GKS Y2G2N
schemdwas]ii 2 & dzNBA OS Ay Ai& OdzNNBy il F2NYWYO

Highlighting the severity of MAIB lossebaracteristicof the statutory restrictions that the
Gray goernment made were the most severe of any jurisdiction. Stating that it was
Yy SO0SaalkNEQ GFE1Ay3 Ayidz2z | 002dzyi Ay FFthé a2y s |
governmentenacteda seven per cent discount rate on damages for future economic loss
for example®® Thiswas the hitpestof any jurisdiction Further, in addition to abolishing the
Wijdzt Ayd FyYyR |y OKNRY A & (%R hegofedrieattock fhe raial & 2 NIi A «
step of abolishingdamages for gratuitous servic&. Echoingexpert SA comittee
936

justifications; > governmentleader in theSate Legislative Council Tony Fletcher explained
GKFG 32@8SNYYSyYy(d KIFR I thesE daghdyeshetayséthef didznote S Ol A 2

925
926

Motor Accidents Insurance Boar@eport for the Year Ended 30 June 10883)9.

Motor Accidents Insurance Boar@eport for the Year Ende® 3une 19841984)10.

2" Motor Accidents Insurance Boar@lgport for the Year Ended 30 June 10885)14.

928 Motor Accidents Insurance Boareport for the Year Ended 30 June 10886)16.

%29 1bid 13.

% pid

%! Tasmaiw, Parliamentary Debate$jouse of Assembly, 26 November 1986, 4510 (Geoff Pearsall).
%2 TasmaniaParliamentary Debates.egislative Council, 2 December 1986, 3152 (Tony Fletcher).
933 Common Law (Miscellaneous Actions) Act 1G86)s 4.

*1bid s 3.

% |bid s 5.

9% 5ee Daniell and Sangster, above n 8963.12
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compensate for any loss actually incurr@dThe Tasmanian Law Society, wipposed the
restrictions, estimated thatthe abolition could reduce damages payouts by as much as a
third.%*® However, the government was unmoveughlightingthe primacy thatit accorded

to reducingschemeexpenditureaboveother altruisticconsiderations

6.3.5 Victoria

TheTasmanian and West Australignvernments restricted damages in the same year that
the Victorian Cain Labor government attemptdtie radical option of abolishindgamages
for personal injury or death from motor accideaitogether.As subsection 7.2.&ill explain,
like its counterpart in Tasmanithe VictorianHamergovernmenthad alsointroduced no-
fault motor accident compensationThis permitted motor accident victims to recover
statutory compensation foeligible medical benets and loss of earnings irrespective of
fault. In addition, victims that proved fault as the cause of their injugre entitled to
damages. The government owned Motor Accidents BgitAB)administeed this scheme
and, from 1976, theState Insurance Officbecamethe sole Victorian third party insurer
amid increasingclaims to the MAB and insufficient associated premium increases.
OutstandingMAB liabilities at 30Junel982 from anticipated claimwere estimated to be
$64.4million®* and this increased to $7.6 million at 30 June 198%) $122.6 million at
30June 198%" and $135.1million at 30 June 198%? The Ageeditorialised that the
Victorian 8 KANR LJ Nl & Ayadz2NlIyoOoS &aoOKSYS g4la Ay
November1985*and by 3QJune 1986, the estimatl outstanding liabilitypf the MAB was
$161.2 million2**

The Cain government proposal to abolish damagegpersonal injury or death from motor
accidentg & |y FaLSOG 2F WLy SyidANBfte ySg Y22
included the new Transpdr ! OOARSY (G [/ 2YYA&aaAirzy Fy¥Rz iyLN

937 TasmaniaParliamentary Debates,egislative Council, 2 December 1986, 3151 (Tony Fletcher).

98 5eePersmal Injury Payouts will be Reduced under New L&kaim',The MercuryfHobart), 2 December
1986, 3

99 Motor Accidents Board\inth Annual Repoi1982) 9.

%49 Motor Accidents Boardlenth Annual Repo(i.983) 13.

%1 Motor Accidents BoarcEleventh AnnuaReport(1984) 11.

%42 Motor Accidents BoardTwelfth Annual Repo(tL985) app 1 cl 11.

93 Editorial, "Third Party A Financial Me3gie AggMelbourne), 4 November 1985, 13

%4 Motor Accidents BoardThirteenth Annual Repo(i986) 19.
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benefits*> However, the proposal failed amistrident criticism from the Victorian legal
bodies*® As subsection 6.2.4 explained, the Victorian Bar Council and Law Institute had
been pivotal to a Boltgovernment decision toetain trial by jury in motor accident claims
and they were agairoutspokenon this occasion. The bodies surveyed public opinion,
notified their clients and advertised against the government proposal. Also, the Law

Institute publisked a papethat would become pivotal.

The Law Institute papeoutlined an approach thatlenied damages eligibility for most
motor accident victims but retainedamages forvictims with particular serious injuries
66KEG GKS [Fé LyadilxRbiree Ldw Insttite pSbRcation wasi K NB & F
circulated among parliamentarians ands proposal drew praise from the Liberal

%8 This was significant as the conservative opposition held a majority in the

opposition
Victorian Legislative Councédnd had indicatedheir strong opposition to the government

abolition proposition The Law Institutethreshold initiative emerged as a potential way

forward and, acknowledging the proposal in parliamenteasurer Rob Jolly declared that

the government was prepared to cohdRSNJ WNBI a2y 6f SQ LINBLIRAI 3
A & a’8zSu@sequently, the major parties agreedset of principles based upon the Law

Institute proposal andheir implementation in the final legislation wasade a condition of

the opposition supportinghe Transport Accidents Bill 1986 (\Vid).

TheTransport Accident Act 198¥ic)damages restrictionappliedpredominantlyto claims

from accidents that occurred after 1 January 198nd transferred few interstate
characteristics.This is because the restiiens copied recommendations from the Law
LyadAiddziS LINRLRalt OGKFG RNBg dzll2y QI NA2dza a
WGKNBAK2t RQ GKIFId AYRAGARdZ fa&a KIR (G2 ardarate

9 Victorian governmentTransport Accident Compensation Refdkfictorian government, 1986) 25.

9°see, eglaw Institute of Victoria, 'Public Opinion Says "No" tefildt' (1986) 60Law Institute Journa34;
Frank Paton, 'Paying for Just Compensation' (198%5p88Institute Journdl147, 1147;Law Insitute of
Victoria, '‘Government FaultsWhere the Transport Accident Bill Takes Turns for thd-Bialt Worse' (1986) 60
Law Institute Journal68; Law Institute of Victoria, 'Case Studia&/'hat the Transport Accident Bill Could Do
To Motor Accident Victims' (1986) &@w Institute Joural 774.

%7 aw Institute of Victoriad Motor Vehicle Accident Compensation Scheme for Vigt986)2-3.

98 victoria,Parliamentary Debates.egislative Assembly, 10 September 1986, 138 (Alan Stockdale). For
examples of Liberal parliamentariaespressing support for damages entitlements, see: Victoria,
Parliamentary Debates egislative Assembly, 10 September 1986, 159 (Simon Rainsgiglative Assembly,
11 September 1986, 245 (Ronald Wells).

949Victoria,Parliamentary Debated egislative Assnbly, 21 October 1986, 1307 (Rob Jolly).
950Victoria,Parliamentary Debated egislative Assembly, 3 December 1986, 2680 (Alan Stockdale).
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I LI AOFyida KISy adNESMEs 4l sBNENK 2Advah (SR (2 U
RFEYF384Q dzl?GgRPWHISBDdyAl NBE f 2438 “RalthougE S4Q dz
neither head of damages was recoverable if their amount was assessed at less than
$20,000%* Thee wasa six per cent discou rate on damages for future economic loss,
irrespective of whether the accident occurred before or aftedahuary 198%7° and

damages for gratuitous services were removedThis wasecausethe Transport Accident

Act 1986 (Vic) provided rights to recovethe costs of reasonablerehabilitation and
housekeeping service expens&§Damages for gratuitous services provided in respect of

injury from an accident that occurred beforeJanuaryl987 weresubject to a maximum

cap®® Further, damages folosses suchsforgonewages,lost earning capacitgnd loss of
consortium¥ St f SAGKAY (GKS |Y2dzyidi NBO2°DBaNle 66 S | &
(next page)incorporates theTransport Accident Act 198%ic) damagesrestrictions into

Table 6.5.

%I Transport Accident Act 1988ic)d o 0 H U ® W{RSNMYEBR Mye ENBG SIOE1 A 2y hoomT
long-term impairment or loss of a bodily function; permanent serious disfigurement; severg¢éomgmental

orseverelongi SNY O0SKI @A2dzNI £ 2NJ RAAGdzZNDI yOS 2NJ RA&2NRSNIT 21
952 Transport Accident Act 19§¥®ic)s 93(7)(b).

%3 bid s 93(7)(a).

%4 |bid s 93(7). Th&ransport Accident Act 1986+ A OO0 RSFAY Sa WLISOdzy AL NB f2aa REY

of earnings, loss of earning capacitydos 2 ¥ @I f dzS§ 2F aSNWAOSa 2NJ | y’e 20 KSNJ L
YR adzZFFSNAY3I RFEYIFI3ISAaQ Fa WREFEYF3ISa F2NILIAY YR &adzF F¢
b & poomMTO® ¢KS WLISOdzy Al NE aif. £t éxaniple, ¥t Is Bobdear if Wdofidh Y A G A 2 Y
Kla F2tft26SR 20KSNJ 320SNYYSyiaQ tSHR FyR Fo2fAakKSR RE

suggested that is the case: sBeughty v Martino Developments Pty [2910] VSCA 121 (2 June 203 (
Nettle JA).

%% bid ss 93(13); 173(1); 175(1).

%% bid ss 93(10(b), (c).

*7bid s 60.

%8 bid s 174(1).

%93ee Ibid s 93(10)(b).
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Table 66 Statutory Damages Restrictions: 1987

Damages Restriction

QLD| NSW| SA | WA | Tas | Vic | ACT
Total damages serious injunthreshold Y,
Gratuitous servicedamagegGS); ban \%
GS¢ weekly cap \% \Y
GS¢ provider condition \Y
GS¢ voluntary serves excluded \%
Discount rateg prescribed[rate bracketed] | V[5] | V[5] | VI[5] | VI[6] | V[7] | VI[6]
Loss of consortium ban \Y \Y \Y
Ly@gSaidyYSyid Ybayl ISNA Vv
Exemplary/ punitive damagesban \%
NELdamages; cap \% \%
NELdamages minimumawardthreshold \
NELdamageg; formula calculation \%
NELdamages; impairmentthreshold Vv
NELdamagesg; interest ban \%
NELdamages; pre-judgement interest ban V V
Pecuniary losg cap \%
Pecuniary los¢ minimumawardthreshold \%
Lost earning capacityincapacity threshold \%
Damages reductiog voluntary passenger \%
Prescribed damages reductieno seat belt \%

[Source: Original]

6.3.6 New South Wales

TheTransport Acident Act 198Vic)damages restrictions were made a year befold W
statute that transferred more restrictions. ThE984 Wran government restrictiongsee
subsection6.3.2 hadfailed to moderatecompensatiorexpenditureas much as desireand
in 19860 KS 32 gSNGtessdy th&) Unsworth Labor government, established the
controversial Transcover schemeW ¢ NJ Y. Jr@rad@\@MNabalished damages for personal

injury or death from transport accidents that occurred on or aftetuly1987°% In their
G dzii 2 NB

L  OST GKS 320SNYYSyi

F O0O2NRIyOS gAGK GKS

harm ! Premier Unsworth explained that premiums would have to exceed Gl jer

annum by 199283 to keep the third party insurance fund vialkfeTranscover was not

960

%11hid ss 31, 32.
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established®? Similarly, Treasurer Ken Booth explained that if there was no reform,
WLIINBYAdzya g2dzZ R YSSR U 2er keitCebdd lyearS web itohey 2 NB (i
T dzi FANISWeder, Transcover attractedstrong criticism particularly from legal bodies

and the newly elected Greiner government abolishedegs than a year after the scheme
commencedand restored damagedhe Greiner government rationalisddmage® NS & G 2 NI f
on altruistic groundspraisingd KS € S3IFf LINRPFSaairzy yR O2dzNI 3
compensatio®™ However,Oé y A 04 f+6Sff SR G(KS RSOA&aAZYy f1I

legal profession campaigned strongly for the Greiner governmexttieh °°°

The Greinergovernmentdid not fully restae @A O (idAn¥age® entitlementén the Motor
Accidents Act 198§NSW) Rather,O2 y G AydzAy 3 | (GKSYS 2tfe 20§ KSN
government imposedtatutory damagesestrictions whose design was dictatbg actuarial

advice ofwhat was necessaryo moderate third party insurancepremiums. Indeed,

l GG2NySe DSYSNIf 52¢6R | Oly26tft SRAISR GKIFG |
Wy dzYo SNJ 2 F LJ2 & & A 0 1°°The gdu@inin@nyiestordd2Wan NASEFnaaNY Q ®
restrictionssuch as the fivper cent discount rate on damages for future economic 18'ss

and amaximum cap on weeklydamages for gratuitous servicd¥ Also, government
emulated and extendedWrongs Act Amendment Act 1986A)restrictions If an injured

person was not wearing a sehelt, driving while intoxicated or voluntarily the passenger in

a vehicle driven by a drunk or drugged perstor example,contributory negligence was
presumedand damages had to be reducé NELwere also restricted. Thiswas via a
formulathat, like SA legislationpcorporateda maximumcap, minimum amount and scale

that ascended with harrthat courts had to rely upon to calculate these damagf@s.

The Greiner governmendid not only purse emulation and copying in itstatutory
damagesrestrictions however. This is because aso drew upon past and interstate

restrictions to inspiresome notableinnovations.¢ NI YA FSNNAyYy 3 'y ARSI

962
963
964
965

New South Walearliamentary Debated.egislative Assembly, 23 April 1986, 2462 (Barrie Unsworth).
New South Walefarliamentary Debated,egislative Assembly, 14 May 1987, 12228 (Ken Booth).
SeeNew South Walearliamentary Debated egslative Assembly29 November 1988, 3828 (John Dowd).
Editorial, 'Greiner Repays the Lawyel$ie Sydney Morning Hergl8ydney), 24 November 1988,; Fhilip
Clark, 'Compensation Change Music to Lawyers' Hdrs'Sydney Morning Hergl8ydney), 14 April 1988, 11
9 New South Walefarliamentary Bbates Legislative Assemblg9 November 1988, 3828 (John Dowd).

%7 Motor Accidents Act 1988NSW)s 71.

%8 bid ss 72(5), (6).

%9 pid ss 74, 76.

% See Ibid s 79.
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compensation legislatiofor examplethe government provided fo$15,000 or aramount
thereof to be deductedfrom any NELassessedip to $55,0000 | W R S R'd&didharpii S Q 0
place of the former ban on prpidgementinterest onNEL. the government introduced a

ban on prejudgementinterest on all damages. The exception was if teéendant had

failed to take reasonable steps to settle a valid claimcluding making a reasonable offer
settlement®?The governmenalso banned courts awarding exemplary or punitive damages
against a defendanin motor accident claimsia a 1989 amendmernit® Table 67 (next
page)incorporates thestatutory damages restrictions thahe Motor Accidents Act 1988

(NSW)and Motor Accidents (Amendment) Act 1988SW)made in Tablé.6.

bid s 79(5).

7 1pid s 73.

93 bid s 81A, sinserted byMotor Accidents (Amendment) Act 198@SW) sch cl 41.This reflected a historic
ban on exemplary or punitive damages being recovered by deceased estate eg,.aw Reform
(Miscellaneous Provisions) Ordinance 1956T) s 5(al;aw Reform{Miscellaneous Provisions) Act 14N&EW)
s 2(2)(a)(i)Law Reform (Miscellaneous Provisions) Act 19A) s4(2)(a).
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Table 67 Statutory Damages Restrictions: 198

Damages Restriction

QLD | NSW| SA | WA | Tas | Vic | ACT
Total damagesserious injury threshold Y,
Gratuitous servicedamagegGS); ban \%
GS¢ weekly cap \% \Y
GS¢ provider conditions \Y
G duration conditions \Y
GS¢ voluntary services excluded \ \
Discount rateg prescribed[rate bracketed] | VI[5] | VI[5] | VI[5] | VI[6] | V[7] | V[6]
Loss of consortium ban \% \% \%
Ly@SaidyYSyid Y¥loaal 3SNA Vv
Exemplary/ punitive damagegsban \Y, Vv
NELg cap V \% \%
NELc minimum awardhreshold \Y \Y
NEL¢ formula calculation \% \Y
NELc impairment threshold \% \%
NELg deductible Vv
NELc interest ban \Y
NEL¢ pre-judgement interest ban \%
Prejudgement interest limited Vv
Pecuniantoss¢ maximum cap \%
Pecunianjoss¢ minimum award threshold \Y
Lost earning capacityincapacity threshold \%
Damages reductiorg no seatbelt/ helmet \%
Damages reductiog drunk, drugged \%
Damages reductiog voluntary passenger \% \%
Prexribed damages reducti@nno seat belt \Y

[Source: Original]
6.3.7 Western Australia and the Australian Capital Territory
The Motor Accidents Act 1988NSW)inspired statutorydamages restrictionen WA that
copied NSW characteristics Likely this copying was facilitated byhe shared political
ideology of the Greiner and Coudonservativegovernments Further, when the Court
government legislated, it could observe the third party insurance prenredctions that
the Motor Accidents Act 18 (NSW)had produced This wasimportant as the Court
government voiced O2 Y OSNY | 62dzi WdzyNBlIftAaiAO 0O2YLISy:
Ay 2 dRWISavdter Vehicle (Third Party Insurance) Amendment Act 199/4)
transferred aformulaic approach to calcuiag NELO f | 6 St f SR WRkcHniagSa T2

9 \Western AustraliaParliamentary Debated,egislative Assembly, 1 December 1993, 8588 (Richard Court).
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f 2 ana\@A like NSW’® This reflected the disproportionate contribution that these
damages made to totaxpenditure The government also subjectatie maximum level of

damages for gratuitous services to a Waecap®’® required their amounto exceed$5,000

(indexed)to be awarded’” and precluded damages for services that would have been
provided even if the victim was uninjuré® Suchwas the Court government desire to

transfer Greiner governmenfolicy that it instructed WA courtgo follow b { 2 O2 dzNJi 4 Q

interpretationsof NSW provisions that had copied®”®

The NSW, SA and Wreforms suggested that statutory damages restrictions were an
acceptedgovernmentmechanism to reduce pressure upon third party inswapremiums.
However, successive ACT governmerekl la different grspective Federal governmerg
had not introduced restrictions when they administered the A@md following
seltA2 GSNY YSyYy i Ay wnpiffatehce BodtiduedFspoSdng taaCanmunity
Law Reform Committee recommendatiom 1991°%°
Fo2f A&aKSR (% SamagbsSaizss of ognsa@iumhich accorded with other
32 GSNY Y Sy i %Howe%en Agaih dcdepti®gya Contiexe recommendation’°>the

govenmentalsoallowed plaintiffs to recover an amount for any loss sustained as a result of

the Follett Labor government

incapacity to perform domestic servic®8. Thiscontrasted with the trend of restrictions

interstate and, taking dhinly veiled swipe at interstateeforms, AttorneyGeneral Terry

Connolly emphasised that theaw Reform (Miscellaneous Amendments) Act (No 2) 1991
(ACTRAR y20 AYLRAS Yy WIENDAGNINE F2fvwetf I F2N

75 Motor Vehicle (Third Party Insurance) Act 1943\)ss 3C(3) (5), as inserted bivlotor Vehiclg(Third Party
Insurance) Amendment Act 1904/A)s 5.The formula incorporated a minimuthreshold that damages had

to exceed to be paid 810,000 (indexed) and a maximum cap of $200,000 (indexdsly,$10,000 had to be
deducted from an award between 81001 and $30,000 initially

9 |bid s 3D(3), as inserted Motor Vehicle (Third Party Insurance) Amendment Act 1994)s 5.

97 |bid ss 3D(6), (7ps inserted byotor Vehicle (Third Party Insurance) Amendment Act 1994)s 5.

98 bid ss 3D(2), as inserted Motor Vehicle (Third Party Insurance) Amendment Act 198%)s 5.

99 \Western AustraliaParliamentary Debates,egislative Assembly, 1 December 1993, 8589 (Richard Court).
%0 seelaw Reform CommissioBommunity Law Reform for the Australian Capital Territory: Second Report
Report No 371986)6.

%L Austalian Capital TerritoryRarliamentary Debated egislative Assembly7 October 1991, 3884 (Terry
Connolly).

%3 aw Reform (Miscellaneous Provisions) Act 1885y 32, as inserted byaw Reform (Miscellaneous
Provisions) Amendment Act (No 2) 198CTs 5. NowCivil Law (Wrongs) Act 200RCT)y 144.

%3 See Law Reform Commission, abo\@sa, 10.

%4 aw Reform (Miscellaneous Provisions) Act 19&5T s 33, as inserted byaw Reform (Miscellaneous
Provisions) Amendment Act (No 2) 198CT)p 5. NowCivil Law (Wrongs) Act 2008CT} 39.

95 Australian Capital Territoryparliamentary Debated egislative Assembly7 October 1991, 3885 (Terry
Connolly).
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O2yOSNY¥ya Fo2dzi LINBYAdzyraQ fS@St OchtytaskeyazSR |y
steering committee to examine third party insurancdhis committee recommended

multiple restrictions that overlapped with interstate legislation but the government made

no reform. This wasdespite the committee anticipatinghat there would [ third party

insurance premium reductiori§ government accepteits recommendation$®°

Some explanations fawhy the Follett governmentejected statutory damages restrictions

emerge from stakeholder responses to the steering committee recommendatioming/n

The Canberra Time$, NA & LAY 1 dzff FStG GKIFIG GKSNB 6SNB
committee report® I YR (1 KS WYORNMMFRE (NI HKE SSQ a0OKSYS& LN
WAY DI NAEFEO6f& NB 62NBS 7% Qde olcBor g9gesidd ghatNaR LIK A O |
$21,000 damages award would be reduced to an amount between $1,000 and $3000

which had therapeutic implications but alsmpacted legal remuneration. Furthehe ACT

Community Law Reform CommitteshairF St & GKI & | WYaaoaa2 ¢gzii R I NB &
from making victims bear the cost of harm inflicted upon them by otfiétshis was

significant as th&€ommitteechair was ACT Supreme Court judge Terence Higgins.

ACT third party insurance premiumgre below NSWpremiumswhich was a futter major
disincentive toreform. Why would the ACT government transfestatutory damages
restrictionswhen they had apparently been ineffective interstate?. TR€T Law Society
Presidentemphasised the disparity in premium lesehnd suggested that insteh of

damages restrictions, the government should increase premiums which the minority Carnell
Liberal government accepteidom 1 July 1998°* The Carnell government had replaced the

Follett government at the 18ebruaryl995 ACT election and on 21 Februd®®6, Minister

for Urban Services Tony De Domenico advised that the government had rejected
transferringthe W 2 NB & SOSNBQ RI Y I I3¥4ikelBDoatiduedAOTi lagRly & A Y

opposition facilitatel this approachand non-transferremained the subsequd Humphries

9 pustralian Capital Territory Compulsory Third Party Insurance Review Steering Conivtutimeyehicle

Compulsory Third Party Insurance in the A.C.T: A Review of Options for a RevisedGaenmment Printer,
1994 18.
B NRALIAY | dzf £ 5 WLy 2dzNB R ThelCanbefa\Tinj¢Saab@rra)] 221ufie IDNMALGA v 3
WY NRALIAY | dzf £ = WeKANR t | T GavberfaTividSanketry) 28 Junefld94, 8.1 @S
BWI Olj dzSt Ay S € &YILENI | UIA QT e Geiherim Simd€dnbheird), 6 July 1994, 7.
990 14:

Ibid.
w2 RSNA O1 Tt I'YNIB&S t Lf y=O NB The Sanjedz TiREOETbSrR)QD June 1995, 3.
992 pustralian Capital Territoryparliamentary Debate4 egislative Assebly, 21 February 1996, 110 (Tony De
Domenico).
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minority conservative governmen@pproach Table 68 outlines statutory damages
restrictions that were in place from 1994 aftéhe WA Court governmenenacted the
Motor Vehicle (Third Party Insurance) Amendment Act 1984).

Table 68 Stautory Damages Restrictions: 199

Damages Restriction

QLD | NSW| SA | WA | Tas | Vic | ACT
Total damagesserious injurythreshold \%
Gratuitous serviceslamagegqGS) ¢ ban \%
GSq weekly cap \% \Y \%
G provider condition \%
G duration onditions \%
G voluntary services excluded \% \% \%
Discount rateg prescribed[rate bracketed] | V[5] | V[5] | VI[5] | VI[6] | V[7] | VI[6]
Loss of consortium ban \% \% \% \%
Ly@SadySyd Ybdayl 3SNH Vv
Exemplary/ punitive damagedan V V
NELg cap \% \% \% \Y
NELc minimum award threshold \ \% \Y
NEL¢ formula calculation \Y \ \Y
NELg impairment threshold Vv \Y,
NELc deductible \% V
NEL¢ interestban \Y
NELg pre-judgement interesban V
Prejudgement nterest¢ limited \%
Pecunianfoss¢ maximum cap \Y
Pecuniantoss¢ minimum award threshold \%
Lost earning capacityincapacity threshold \%
Damages reductiorg no seatbelt/ helmet \%
Damages reductiog drunk, drugged Vv
Damages reduction voluntary passenger \% \%
Prescribed damages reductieno seat belt \%

[Source: Original]
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6.3.8 New South Wales
NSW governments may have hoped that Metor Accidents Act 1988SW) wouldbviate

the need forfurther damages restrictions but the statut@as unsuccessful in the longer

term. The Greiner governmeiuleregulatedthe levelof third party insurance premiusiand

offered financial incentives for private insurers to enter the market. Initiallys éxtra
competition and financial incentives significantly reduced premi@mst.’% Bdvever, as

the years passed, premiums increased and in May 1995, only months after the
25March1995 State election that the Carr Labor government won, Attorney General Jeff
KXl g AYRAOFGSR GKIFG LINBYAdzy f£S@Sta ¢g2dZ R NBI
R S NB 3 dzf* sBhaw Roxfifiated growth in claims as the reason for the incréasamid

estimates that almost 7@er cent of motor accident injuries in NSW manifested asrd in

199495 °°®This proportion was much higher than historical levels and led to rs@teitory
damagegestrictionsthat were informed by recommendations of a working party that the

Motor Accidents Authority (MAA) chairéd’ Highlighting their importane to the process

GKS a!! KIFIR LINPZGARSR !{G2NySe DSYySNIf {KI g

Law SocietyNSWBar Association and the Insurance Council of Austt&lia.

The Motor Accidents Amendment Act 199GNSW) extendedMotor Accidents Act

1988 (NSW)statutory damages restrictionsShaw implied that past restrictions had not

0SSY AYUSNILINBUOSR O2NNBOUfted !'a adzOKZ KS AyaAa
the underlying aims and objectives of thklgtor Accidents Act 1988 b { #°badddthe
governmentA Y & SNI SR W2 o sHgyduii€dl YIN2 @2 § gEYia the dase YA G W
of NBf I ABSte& YAY2NI AyadzZNASaAaQ FyR (GKS LINB&aSNDI
injuries involving omgoingR A & I 8°X The jodefhtent requed there to be at least a

25per cent likelihood that the plaintiff would sustain future economic loss or the

18§88 DNIKIY 2AffAlYAS Wa 2 aThe Sydudy®SriNdy Herg8ydpdy)geBlarghy ¢ K A NR
MphdME pdPT al GKSE az22NBI WheSwaey M&niz FergBydriey), 2Bl@&chbvncY DN
1991, 11Nick Greiner, 'Keeping New South Wales a Tép&tate' in Chris James, Chris Jones and Andrew
Norton (eds)A Defence of Economic Rationali@hien & Unwin1993)51, 57.
ZZ:NeW South Wale®arliamentary Debated egislative Council, 25 May 1995, 201 (Jeff Shaw).
Ibid.
9% Motor Accidents AuthorityAnnual Report 19996 (1996) 30.
%7 1pid 31.
%% pid.
99 New South Walearliamentary Debates.egislative Guncil, 16 November 1995, 3322 (Jeff Shaw).
190\ otor Accidents Act 198ISW) s 2A(2)(c)(i), as inserted\Mbgtor Accidents Amendment Act 19@8SW)
schlcl 1.
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diminution of future earning capacity before damadesthese lossesvere recoverablé®*
Also, the governmenheightened restrictions oMNEL esentially becauséNELfor minor

injuriesrepresented 15er cent of the total compensation paid in NSW in 1498,

TheNELrestrictionsextended the formulaic approach to assegsthese damages that the

Greiner government inserted, likely Bt O (i dzlinMicSo#. With effect for accidentsfrom

midnight 26{ SLJGSYOSNI mpdpp X Ay 2dzZNBER LISNE2YaQ FoAf Al
significantly impairedor a continuous period of not less than m®nthsbefore they could

recover these damages’® This wa up from the Motor Accidents Act 198§NSW)
impairmenti KNS a3 K2f R GKIFd NBI|jdZANBR GKS | LlBeeh OF yi Qa
significantly impaired only?®* Further, the maximum NEL amount recoverable was

$235,000 (indexed}® and a table outlind proportions of this maximum that were
recoverable depending upon injury severif{® One per cent of $235,000 was recoverable

for an injury assessed as fBr cent of the most serious caser example whichreflected

Wrongs Act Amendment Act 1986A)redrictions. Furtheremulating the SA statute, e

Carr governmentlsoinseti SR | Yy Sg WAy 2 dzjlifed anRi§ufyito/HaieA 2 y
occurred from vehicle driving, collision, running out of control or det&tAttorney
DSYSNI t { KI ¢ S eértde years, BdrcouitKHave intergretdd dhird party

insurance] policy as providing for a wide range of injuries often unrelated to motor

accidents!®

6.3.9 South Australia
TheMotor Accidents Amendment Act 1999SW)restrictions were a new transfesource

for other governments and the Olsen Liberal governmar8A made aattempt. The Olsen
governmenthad been advised tocreasethird party insurance premiums h2.9per cent

before it developed its legislaticand Treasurer Rob Lucas agreed fwe8centon condition

1% hid s 70A, as inserted Byotor Accidents Amendment Act 198SW) sch cl 29.

192N ew Souih WalesParliamentary Debated egislative Council, 16 November 1995, 3321 (Jeff Shaw).
1993 Motor Accidents Act 198ISW) s 79A(3), as insertedMgtor Accidents Amendment Act 19@8SW)
schl cl 36 (emphasis added).

19 1hid s 79(1).

199 hid s 79A(6), aimserted byMotor Accidents Amendment Act 19@8SW3ch1 cl 36.

19%hid s 79A(5), as inserted Motor Accidents Amendmerict 1995NSW)sch 1 cl 36.

1997 Motor Accidents Amendment Act 19@8SW) sch 1 cl 4. For the original SA provision\weags Act 1936
(SA) s 35A(5), as inserted\Wyongs Act Amendment Act 1988A) s 3.

1% New South WaleRarliamentary Debates egislatve Council, 16 November 1995, 3322 (Jeff Shaw).
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that parliament acceptedestrictions to make up the shortfalf®® Lucas explained that the
Motor Accident Commission, whichad replaced the SGIC, estimated that government
restrictions would save between $13.3 million and $18.3 omilinnually:**° However the
governmentambitions werethwarted. Following a conference ofpresentatives from both
parliamentary chamberdyoth government andhe Laboroppositionacceped that Labor
and minor parties in the Legislative Council had deféatgo-thirds of the projectedBill
savings ' As a result, the government annourtta further 3.1 per cent increase private
motor vehicle third party insurance premiusi compared to June 1998 leveland

commensurate increases on other vehigl€s?

The labor opposition and minor partiespposd Statutes Amendment (Motor Accidents)

Bill 1998 (SAaspectsdespite considerable overlapetween its contents and those itme

Motor Accidents Amendment Act 1998SW)that the Carr Labor governmemhade This

highlighted the limited role that political ideology had facilitatipglicy transfer in thiscase

study. Like NSW, the Olsen government proposed to increase the significant impairment
threshold that plaintiffs had to satisfy tqualify forNEL The governmen&lso proposed to
increasethe probabilitythat anyfuture economic loskad to satisfy tdoe compensated and

capthe maximumdamagesecoverablefor loss of consortium, which had been abolished
altogetherin NSW, WA, Tasmania and the ACT. However, Labampentarians branded

0 KS LINE L2, 8'Fvihigh wasYilgly faclitated by strongpposition to the Bill from

keya il {1 SK2ft RSNED® [ 062N LI NI AFYSYOGFNARFY YNRA |
passionate submissions from a range of knowledgeabR arO 2 y O S NJ/'8'FSondS 2 LIt S ¢
examples were the Royal Automobile Association of SA, the Australian Medical Association

and, mostsignificantly legal bodies.

The government was able to negotidtes inclusion oome new restrictions the Statutes
Amendmen (Motor Accidents) Act 19965A) In place of the formerules that required
O2dzaNIia G2 NBRdAzOS RFEYF3ISa o0& ¢KIG ¢gla wedzail

1009 50yth AustraliaParliamentary Debated egislative Council, 4 June 1998, 859 (Rob Lucas).

%% bid.

9 see eg, South Australiarliamentary DebatedHouse of Assembly, 27 August 1998, 1952 (Malcolm
Buckly); 1955 (Kevin Foley).

191250uth AustraliaParliamentary DebatedHouse of Assembly, 27 August 1998, 1952 (Malcolm Buckby).
101350, eg, South Australarliamentary DebatedHouse of Assembly, 27 August 1998,1953 (Kevin Foley).
104 50uth AustraliaParliamentary DebatesHouse of Assembly, 18 August 1998, 1779 (Kris Hanna).
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driving while intoxicatetldrug affected,or the voluntary passenger with such a driver, the
governmentprescribed percentage reductiod$: It also increased the prescribethmages
reductionfor individuals injured when riding with no seat belt from dér cent to 25 per
cent®® and extendedit to individuals injured when riding with no helm&’ Luca

OKI N} OGSNA&aSR (GKS LINBSAONAROSR NBRdzOIAZ2YE |

Qx

advantages from a deterrence perspective and as a means to reduce legal ardtighe
government also capped total damages for future economic 1¥Ssjnitially at
$2 million.**?° Lucas noted the implications ofe first instance decisigrwhich equated to
$30 for each vehicle registered in SA before being reduced on appeal, as justification for the
cap®? The government succeeded in emulating one NSW characteristic whelieite
insurers fromhaving to pay any aggravated or exemplary dama@@slaintiffs could still
recover these damages from a negligent defendant directly howéhedsle 6.9next page)
includes theMotor Accidents Amendment Act 199BISW) and SA statutorgamages

restrictions in Table 6.8.

9% Wrongs Act 1936SA) ss 35A(1)(jb), (ic); (3A) , as inserteBtayutes Amendment (Motor Accidents) Act
1998(SA) 43(b).

191%1hid s 35A(1)(j), as substituted Byatutes Amendment (Mot Accidents) Act 1998A) .3(b).

1% bid s 35A(1)(ja), as inserted Byatutes Amendment (Motor Accidents) Act 1998) <.3(b).

1018 50uth AustraliaParliamentary Debated egislative Council, 4 June 1998, 862 (Rob Lucas).
1019Wrongs Act 1936SA) s 35A{1da), as inserted bgtatutes Amendment (Motor Accidents) Act 1998)
s13(a).

Y09  6AR & op! omMUOCUOO ORSTAYAUGAZY SafutestAmErBimeniNBoiONRI 6 SR Y I
Accidents) Act 1995A) 4.3(g).

192L50uth AustraliaParliamentary Debies, Legislative Council, 4 June 1998, 861 (Rob Lucas).

1922Motor Vehicles Act 1958A) s 113A, as inserted Btatutes Amendment (Motor Accidents) Act 1998)
s6. The Queensland Beattie government enacted a similar provisiolsae Accident InsurareeAct
1994(Qld) s 55.
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Table 6.9 Statutory Damages Restrictiod998

Damages

Restriction

QLD

NSW

SA

WA

Tas

Vic

ACT

Total damagesserious injury threshold

Gratuitous servicedamagegGS); ban

\Y

GS¢ weekly cap

GS¢ provider condition

GS¢ duration requirement

G voluntary services excluded

<

Discount rate prescribed [rate bracketed]

VI5]

V(3]

V(7]

V6]

Loss of consortium ban

<

Ly@SaidyYSyd Ybayl 3SNA

Exemplary/ punitive damagegsban

NELC cap

NELc minimum award threshold

NEL¢ formula calculation

NELc impairment threshold

NEL¢ deductible

<< <K< <K<

NEL¢ interest ban

NEL¢ pre-judgement interest ban

Prejudgement interest; limited

Pecuniantoss¢ maximum cap

Pecunianjoss¢ minimum award threshold

Loss of earning capacitlamages; cap

Lost earning capacityincapacity threshial

Damages reductiorg no seatbelt/ helmet

Damages reductiog drunk, drugged

Damages reductiog voluntary passenger

<<l <<

Prescribed damages reductieno seat belt

Prescribed reductiog no helmet

Prescribed reductiorg voluntary passenger

Prescibed reductiong drunk, drugged

<l < <<

[Source: Original]

6.3.10 New South Wales

The Carr government may haweped that it would not haveéo impose further damages

restrictions when it made théMotor Accidents Amendment Act 1996ISW) However,

within a few years it added to their scope because, despite the restrictions, damages
continued to rise. The Carr government madee tMotor Accidents Compensation Act

1999(NSW) after recommendationsfrom an expert committee that Canadian lawyer
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Shelley L Miller chaireehd many of the restrictions reflected committee sentimefit® The

statute retained a ban upon compensation flwss of domestic service8* limitations on

damages for gratuitous servic88 and psychological injury®® a discount rate of five per

cent on damages for future economic 108" exemplary and punitive damages b&k®and

prescribed circumstances abntributory negligencehat reduced damage¥?® However,

the government revised the requiremethat victims demonstrate a 25 per cent likelihood

of future economic losses or diminished earning capacity with a requirement to satisfy the
O2dzNI 2F GUKS LI ITAYIAFTFQEO Wwyzad tA1Ste ¥Fdzi dzNE

NELcontinuedto make adisproportionate contribuibn to total compensationAs suchthe
government placedadditional restrictions upontheir size, whichMiller disclosed were
sourced fromactuarial advice'®®** The government revised the impairment threshoid
qualify for NELso that in place of the requement to prove significant impairment for a
continuous period of 12 months, claimants had to have permanent impairroelessthan

£33 and

10 per cent'®**The government placed $260,000naximumcap (indexed)on NE
banned interest accruing on the®* and damags for gratuitous service§®® The
government alsaevised the ban on interedteing awardeddzy f Saad WNBlha®yl of S
been taken towardsettlement®**and prescribedhe rate of interest that should accruat
three-quarters the rate that would ordinarilgccrue’®®’ Damages fotoss of earnings or the
deprivation or impairment of earning capaciwere not recoverabldor the first five days of

that loss%® and there was a weeklgap ondamages for lost earnings or deprivation of

03088 +y SELXFYlIGAZY 2F GKS NBTF2NX RStEAOGSNIGAZYya Ay {
O9YIAYSSNAY3I Ay az2i2N) ! OOARSY(d LyadaNryOS { OsudncE& 5Sairidy
Law Journal.

1924 Motor Accidents Compensation Act 1998W)s 142.

%%bid s 128.

9%%1bid s 141.

%271bid s 127.

1928 |hid s 144.

%9bid s 138.

199 1hid s 126(1).

103l gep, eg, Miller, above 1023, 14.

1982\ otor Accidents Compensation Act 1998W) 131.

B pid s 134.

193 1hid s 137(3)

1995 1hid s 137(2).

1990 1hid s 137(4).

1987 1bid s 137(6).

1938 hid s 124. This reflectedlrongs Act 1936SA) s 35AT{(d), as inserted bwrongs Act Amendment Act

1986(SA) s 3.
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earning capacity”*® Followinga sries of NSW decisiorat accepted their availability’*°
the government also abolishedamages fotthe loss ofl LIS NshErdcgsCriirespect of a
motor accidentd Wf 2 848 2F* aSNDAGAdzZY Qo

The Motor Accidents Compensation Act 199¢SW)highlighted governmg 1 &8 Q O2 y (i A y d:
preparedness to restrict damages as a mechanism to reduce pressure upon third party
insurance premiums anthe restrictions appeared successfulhe average annudhird

party insuranceLINB YA dzY 62 NJ WINBSy &af A LI@aged klShdBey0v T2 N
metro reduced from $441before the Motor Accidents Compensation Act 198&W) to

$345 in the 12nonths to 30 June 2002%* A NSW parliamentary committee reported that
premiums, as a proportion of average weekly earnings, had fallen in'¥8@®&d in 2006

GKS a!! | ROAASR GKIGl ERNBNRHEYEBS 6 5NE TRES & IKG ¥ €
circumstances facilitatetlSW legislatiothat increased compensation generosity such as a
[AFTSGAYS /I NB |yR {dzLLI2 NI & G2V A i02° aha aANA & &
no-fault motor accident compensation forchild®*® and Wo f I XQ&bt& Zécidents

victims!®*” Responding tdroductivity Commissiorecommendations in thd®isability Care

and Supportreport, the ACT Gallagher Labor government and SA keedt Labor
governmentalso drew inspiration from the NSW Lifetime Care and Support Scheme to

LINE DARS fAFSUGAYS OFNB YR adzZLJL2NI F2N Y2(d2N
Ay 2 d@éed dsauSsion of statutory damages restrictions in thde§islation insubsection

1939 \otor Accidents Compensation Act 1988W)s 125(2).

104911 Commissioner for Railways (NSW) v Sd&@59) 102 CLR 39the High Court ruled that the traditional

action per quod servitium amisitvhich entitled individuals to compensation for any loss they sustained due to

0KS RSLINAGIE 2F y20iKSNRE aSNWAOS&asT KIR ndcaNEneddSR Ay !
in Sydney City Council v Bosrit®68] 3 NSWR 72Marinovski v Zutti Pty Ld984] 2 NSWLR 571 a@O

Australia Ltd v Robsdh997] 42 NSWLR 439.

1% Motor Accidents Qupensation Act 199GNSW) 142 TheVictorianBrumby Labor government also

Fo2f AAKSR RFYlF3Sa F2NJt2aa 2F | LISNaR2yQa aASNBAOSa Ay
in Martino Developments Pty Ltd v Dougf2@08] VSC 517 (27 Noveert2008)ruled that they had not been

abolished by théransport Accident Act 1988ic) Transport Accident Act 1988ic) s 93A, as inserted by

Transport Accident and Accident Compensation Legislation Amendment AgV2€)1911.

192Bob Carr, ANew AgeR | 2 NJ D2 @S NBydreyRae@86104 nH 0 Mn

1043 Legislative Council Standing Committee on Law and Justice, Parliament of New SoutiRévédes of the

Exercise of the Functions of the Motor Accidents Authority and the Motor Accidents Countih Repert

(2006) 16.

%4 Motor Accidents AuthorityAnnual Report 2008006(2006) 5.

1945 5eeMotor Accidents (Lifetime Care and Support) Act Z00BWV).

1948 Motor Accidents CompensatiormtAl999(NSWpt 1.2 div 2, as inserted bylotor Accidents Compensation
Amendment Act 2006NSW)ch 1 cl 7.

1047 |bid pt 1.2 div 1, as inserted Iotor Accidents Compensation Amendment Act 2008W)sch 1 cl 7.

158






































































































































































































































































































































































































































































































































































































































































































