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ABSTRACT 
Explaining the origins of legislation that modifies compensation for personal injury or death 

from accident in Australia is important. Compensation legislation has existed for many 

years, is present in all jurisdictions, benefits thousands of Australians and has significant 

economic and social costs. Yet, detailed explanations of origins are few and there are 

multiple criticisms. It is important, giǾŜƴ ǘƘŜǎŜ ŎǊƛǘƛŎƛǎƳǎ ŀƴŘ ǎŎƘŜƳŜǎΩ ǎƛƎƴƛŦƛŎŀƴŎŜΣ to 

understand why governments took the reform approaches that they did. In particular, 

further insights on why particular injuries were singled out for compensation and why 

disparities exist among Australian States are valuable. To this end, this thesis examines the 

contribution that policy transfer, as defined by Dolowitz and Marsh (1996, 2000), made to 

compensation legislation. The thesis asks: what was the contribution of policy transfer 

during the evolution of statutory injury compensation in Australia?. 

The thesis relies upon an analysis of four case studies to address its question as there are 

literally thousands of examples of compensation legislation in Australia. The studies have 

been designed specifically to address the research question. The first case examines the 

ŎƻƴǘǊƛōǳǘƛƻƴ ǘƘŀǘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƳŀŘŜ ǘƻ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŜƴŀŎǘŜŘ ŦǊƻƳ муун ǘƻ мфнсΦ ¢ƘŜ ǎŜŎƻƴŘ ŎŀǎŜ ŜȄŀƳƛƴŜǎ 

the contribution that policy transfer made to statutory criminal injuries compensation 

enacted from 1967 to 30 June 2014. The third case examines the contribution that policy 

transfer made to legislation designed to moderate damages for personal injury or death 

from motor accident enacted from 1935 to 30 June 2014. The fourth case examines 

government deliberations about no-fault motor accident compensation that took place 

between 1973 and 1989. 

This thesis reveals that policy transfer made a substantial contribution to the evolution of 

statutory injury compensation in Australia. Transfer from the United Kingdom (UK) and New 

Zealand (NZ) inspired the forms of statutory compensation that this thesis examined and 

interstate transfer became dominant subsequently. Initially, governments copied policy 

characteristics but as their experience grew and ties with the UK declined, governments 

drew inspiration from ƻǘƘŜǊ ƧǳǊƛǎŘƛŎǘƛƻƴǎΩ ƭŜƎƛǎƭŀǘƛƻƴ only or emulated compensation 

characteristics. Altruistic considerations were an important factor that facilitated policy 
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transfer when governments first legislated but financial considerations and attempts to 

moderate compensation expenditure became more significant subsequently. The research 

revealed that governments frequently under-estimated behavioural impacts of statutory 

injury compensation reform. Negative lessons were also prominent as governments learned 

what to avoid and drew from the poor experience of statutory injury compensation in other 

jurisdictions. The research demonstrated that future policy makers would be advised to 

adopt a wider lens towards the potential sources for policy transfer. Policy makers are also 

recommended to better interrogate the potential financial implications and behavioural 

impacts of statutory injury compensation.  
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CHAPTER 1 

INTRODUCTION 

1.1 Background  

[ŜƎƛǎƭŀǘƛƻƴ ƳƻŘƛŦȅƛƴƎ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ƻǊ ŘŜŀǘƘ ōȅ ΨŀŎŎƛŘŜƴǘΩ1 has a long 

history in Australia. The New South Wales (NSW) colonial government enacted the first 

example in 18472 and there have been laws passed in every Australian jurisdiction in almost 

every decade, and increasingly in every year, since. Commonly, legislation modifies the 

amount of court-ordered damages that individuals may recover as was the case in the Fatal 

Accidents Compensation Act 1847 (NSW)). Alternatively, or in addition, legislation prescribes 

amounts of compensation and non-monetary assistance for accident victims. WƻǊƪŜǊǎΩ 

compensation legislation, criminal injuries compensation legislation and State and Territory 

laws that prescribe no-fault motor accident compensation are examples.3 This thesis 

collectively describes legislation that modifies damages for personal injury or death from 

accident and legislation that prescribes compensation, as ΨǎǘŀǘǳǘƻǊȅ ƛƴƧǳǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴΩΦ 

The eligibility conditions, benefit structures and reporting obligations for statutory injury 

compensation in Australia are disparate as motor accident compensation legislation 

demonstrates. In Victoria, Tasmania and the NT, most motor accident victims, with the 

exception of groups such as those injured during the commission of a crime, may recover 

no-fault motor accident compensation.4  However, depending on the jurisdiction, ƳƻǘƻǊƛǎǘǎΩ 

rights to also recover court-ordered damages differ. NT victims may not recover any 

damages for their injury as they rely exclusively upon no-fault motor accident compensation 

(what this thesis labels Ψpure no-fault motor accident compensationΩ). Victoria retains 

limited damages entitlements for motor accident victims that satisfy an impairment 

ǊŜǉǳƛǊŜƳŜƴǘ ŀƴŘκƻǊ ƘŀǾŜ ŀ ΨǎŜǊƛƻǳǎ ƛƴƧǳǊȅΩ όwhat this thesis labels ΨƳƻŘƛŦƛŜŘ ƴƻ-fault motor 

                                                           
1
 Ψ!ŎŎƛŘŜƴǘΩ ƛǎ ŘŜŦƛƴŜŘ ƛƴ ǘƘƛǎ ǘƘŜǎƛǎ ŀǎ ŀ ΨǎǳŘŘŜƴΣ ƴƻƴ-ǊŜǇŜǘƛǘƛǾŜ ƻŎŎǳǊǊŜƴŎŜΩ ǘƘŀǘ ƛǎ ƴƻǘ ƛƴƧǳǊȅ ƻǊ ŘŜŀǘƘ ŦǊƻƳ 
ΨƴŀǘǳǊŀƭ ŎŀǎŜǎΩ. See Peter Cane, Atiyah's Accidents, Compensation and the Law (Cambridge University Press, 
8th ed, 2013) 4.  
2
 Fatal Accidents Compensation Act 1847 (NSW). 

3
 ΨNo-fault motor accident compensationΩ ƛǎ ŘŜŦƛƴŜŘ ƛƴ ǘƘƛǎ ǘƘŜǎƛǎ ŀǎ legislated compensation for personal 

injury or death from motor accident tƘŀǘ ŘƻŜǎ ƴƻǘ ǊŜǉǳƛǊŜ ǇǊƻƻŦ ƻŦ ƴŜƎƭƛƎŜƴŎŜ ƻǊ ΨŦŀǳƭǘΩ ōȅ ŀ ǘƘƛǊŘ ǇŀǊǘȅ ŀǎ ŀƴ 
eligibility condition. Proving fault as the proximate cause of harm is a necessary condition to recover court-
ordered damages for personal injury or death from accident. 
4
 See Motor Accidents (Compensation) Act 1979 (NT) pts 2-5; Motor Accidents (Liabilities and Compensation) 

Act 1973 (Tas) pt IV; Transport Accident Act 1986 (Vic) pt 3. 
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accident compensationΩ).5 Most Tasmanian motor accident victims that prove third party 

fault as the cause of their injury may recover both no-fault motor accident compensation 

and damages (what this thesis labels ΨŎƻƳǇǊŜƘŜƴǎƛǾŜ ŀŘŘ-on no-fault motor accident 

compensationΩ).6  

The Victorian, Tasmanian and NT approaches contrast to the position in other Australian 

jurisdictions. In NSW, South Australia (SA) and the ACT, victims rely upon an approach that 

this thesis labels ΨƭƛƳƛǘŜŘ ŀŘŘ-on no-fault motor accident compensationΩ. This comprises 

no-fault motor accident compensation for specific ƎǊƻǳǇǎ ǎǳŎƘ ŀǎ ǘƘƻǎŜ ǿƛǘƘ ΨŎŀǘŀǎǘǊƻǇƘƛŎ 

ƛƴƧǳǊƛŜǎΩ, child victims oǊ ǾƛŎǘƛƳǎ ƻŦ ΨōƭŀƳŜƭŜǎǎ ŀŎŎƛŘŜƴǘΩ. Remaining victims must prove third 

party fault as the cause of their injury to recover compensation.  In Queensland and 

Western Australia (WA), governments had not introduced no-fault motor accident 

compensation for any group from 1 July 2014. As such, motor accident victims in those 

States must prove fault as the cause of their injury to recover compensation (what this 

thesis labels ΨŦŀǳƭǘ-ōŀǎŜŘ ŎƻƳǇŜƴǎŀǘƛƻƴΩύΦ There have been commitments to reform, 

however.7  Table 1.1 (next page) lists the five approaches towards motor accident 

compensation in Australia that existed at 1 July 2014: 

  

                                                           
5
  Transport Accident Act 1986 (Vic) s 93. 

6
 Motor Accidents (Liabilities and Compensation) Act 1973 (Tas) s 22. 

7
  In the 2015-16 State Budget, the WA Barnett government committed to introduce no-fault motor accident 

compensation for catastrophically injured motor accident victims from 1 July 2016: see Colin Barnett, Helen 
aƻǊǘƻƴ ŀƴŘ aƛƪŜ bŀƘŀƴΣ ΨhǳǊ {ǘŀǘŜ .ǳŘƎŜǘ нлмр-16: Protecting and Supporting Our Community ς WA to 
Adopt No-Cŀǳƭǘ /ŀǘŀǎǘǊƻǇƘƛŎ LƴƧǳǊȅ /ƻǾŜǊΩ όaŜŘƛŀ wŜƭŜŀǎŜΣ мп aŀȅ нлмрύ 
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId
=9469>: The former Queensland Newman Liberal-bŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘ ǊŜƛǘŜǊŀǘŜŘ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ΨǳƴŘŜǊǘŀƪŜ 
work to determinŜ ǘƘŜ ŦŜŀǎƛōƛƭƛǘȅΩ ƻŦ ǇǊƻǾƛŘƛƴƎ ƴƻ-fault lifetime care and support for catastrophically injured 
motor accident victims on 12 May 2014: Letter from Tim Nicholls, Queensland Treasurer and Minister for 
Trade to General Manager, Social Policy Division, The Treasury, 12 May 2014  
<http://www.trea sury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/Natio
nal%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Go
vernment.ashx> 1. However, the government made no further public announcement before 30 June 2014 and 
lost office on 31 January 2015. Queensland Labor did not mention no-fault motor accident compensation in 
the 2014 State Policy Platform and has made no further announcement.       

http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=9469
http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=9469
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/2014/National%20Injury%20Insurance%20Scheme%20Motor%20Vehicle%20Accidents/Submissions/PDF/Queensland_Government.ashx
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Table 1.1 Motor Accident Compensation in Australia 

Approach Jurisdiction 

1. Pure no-fault compensation NT 

2. Modified no-fault compensation Victoria 

3. Comprehensive add-on no-fault compensation Tasmania 

4. Limited add-on no-fault compensation NSW, SA, ACT 

5. Fault-based compensation Queensland, WA 
         [Source: Original] 

The significant disparities in government approaches towards statutory injury compensation 

beg the question - how have they arisen?  Legal authors contend that government 

approaches stem from what Barker et al described as ΨǘƘŜ ƻǇŜǊŀǘƛƻƴ ƻŦ ǇƻƭƛǘƛŎŀƭ ŦƻǊŎŜǎΩ 

ǊŀǘƘŜǊ ǘƘŀƴ Ψŀƴȅ ǇǊƛƴŎƛǇƭŜŘ ŀǇǇǊƻŀŎƘΩ ǘƻ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ƻǊ ŘƛǎŀōƛƭƛǘȅΦ8  Sugarman for 

instance acknowledged culture, history, path dependencies, patterns of accidents and 

political arrangements as factors that determined government approaches.9 Atiyah argued 

that a rise in litigation involving workplace injury precipitated worƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

legislation and mandatory third party insurance legislation stemmed from an increased 

take-up of liability insurance.10  OΩ/ƻƴƴŜƭƭ ŀƴŘ tŀǊǘƭŜǘǘ contend that legislative restrictions 

upon court-ordered damages for personal injury or death from accident όΨstatutory damages 

restrictionsΩύ responded ǘƻ ΨŎƻǎǘƭȅ ƻǊ ǳƴŀǾŀƛƭŀōƭŜ ƛƴǎǳǊŀƴŎŜΩΦ11   

These explanations are wide ranging and no legal author to date has focused upon specific 

explanations for statutory injury compensation or elaborated the influence of the 

above-mentioned factors. Indeed, the legal discipline has attracted criticism for treating 

ΨώƭϐŜƎƛǎƭŀǘƛƻƴΣ ŀƴŘ ŜǎǇŜŎƛŀƭƭȅ ǘƘŜ ǎǘǳŘȅ ƻŦ ƛǘǎ ǎƻǳǊŎŜǎ ŀƴŘ ƛƴŦƭǳŜƴŎŜǎ ΧΦ as though outside the 

preserve of law as a disciplineΩ.12  Referencing legal academics and those in the profession 

alike, Dietrich has written ǘƘŀǘ Ƴŀƴȅ ƭŀǿȅŜǊǎ ΨŘƻ ƴƻǘ ƭƛƪŜ ǎǘŀǘǳǘŜǎΩ13 and Justice Gummow 

                                                           
8
 Kit Barker et al, The Law of Torts in Australia (Oxford University Press, 5

th
 ed, 2012) 27.  

9
 Stephen D Sugarman, 'Compensation for Accidental Personal Injury: What Nations Might Learn from Each 

Other' (2010-11) 38 Pepperdine Law Review 597, 603.  
10

 P S Atiyah, 'Personal Injuries in the Twenty-First Century: Thinking the Unthinkable' in Peter Birks (ed), 
Wrongs and Remedies in the Twenty-First Century (Clarendon Press, 1996) 1, 5. 
11

 Jeffrey O'Connell and David Partlett, 'An America's Cup for Tort Reform? Australia and America Compared' 
(1988) 21 University of Michigan Journal of Law Reform 443, 448.  
12

 TT Arvind and Jenny Steele, 'Bringing Statute (Back) onto the Radar: Implications' in TT Arvind and Jenny 
Steele (eds), Tort Law and the Legislature: Common Law, Statute and the Dynamics of Legal Change (Hart 
Publishing, 2013) 451, 454.  
13

 Joachim Dietrich, 'Teaching Torts in the Age of Statutes and Globalisation' (2010) 18 Torts Law Journal 141, 
141. 
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ŘŜǎŎǊƛōŜŘ ŀ ǇŜǊŎŜǇǘƛƻƴ ŀƳƻƴƎ ƭŀǿȅŜǊǎ ƻŦ ƭŜƎƛǎƭŀǘƛƻƴ ōŜƛƴƎ ΨǎŜŎƻƴŘ Ŏƭŀǎǎ lawΩΦ14  Legal 

ŀǳǘƘƻǊǎΩ approach means that those interested in explaining government approaches to 

statutory injury compensation must engage in learning across disciplines. However, 

explanations from other disciplines are similarly limited. Writing in the context of his theory 

on the Australian welfare state for example, Castles suggested that ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

was the result of an ΨƻōǾƛƻǳǎ ƎŀǇΩ in the federal approach to social protection that relied 

upon a minimum wage, full employment and trade protection.15 Castles explained that: 

all workers might be prevented from earning their livings and supporting their 

dependents by industrial accidents and by disabilities, and so Australia kept up with 

ǘƘŜ 9ǳǊƻǇŜŀƴ ǇŀŎŜ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ.16  

²Ƙƛƭǎǘ ŎƭŜŀǊƭȅ ǊŜƭŜǾŀƴǘ ǘƻ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ legislation, this idea of an ΨƻōǾƛƻǳǎ ƎŀǇΩ 

does not explain the rationale for other examples of statutory injury compensation such as 

no-fault motor accident compensation and statutory criminal injuries compensation. 

Similarly, although the evolution and development of public policies that underlie legislation 

has been a major focus of public policy disciplines, there has been little examination of the 

evolution of statutory injury compensation. The implication is that when Mendelsohn 

asserted that early Australian ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ΨŎƻǇƛŜŘΩ .ǊƛǘƛǎƘ ƭŜƎƛǎƭŀǘƛƻƴ17 

and Purse wrote ǘƘŀǘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŀǿǎ ǿŜǊŜ ΨōŀǎŜŘΩ ǳǇƻƴ .ǊƛǘƛǎƘ ƭŜƎƛǎƭŀǘƛƻƴ,18  

these were some of the few firm explanations for the origins of statutory injury 

compensation.  

1.2 Policy transfer  

Policy transfer, in the broad sense of public policies spreading from one jurisdiction to 

another, has attracted considerable academic attention from multiple disciplines. Writing 

from a comparative law perspective for example, authors have devised terms such as Ψlegal 

                                                           
14

 Justice W M C Gummow, 'Statutes: The Sir Maurice Byers Annual Address' (2005) 26 Australian Bar Review 
121, 125. 
15

 Francis Castles, 'Welfare and Equality in Capitalist Societies: How and Why Australia was Different' in Richard 
Kennedy (ed), Australian Welfare: Historical Sociology (Macmillan, 1989) 56, 66.  
16

 Francis G Castles, 'The Wage Earners' Welfare State Revisited: Refurbishing the Established Model of 
Australian Social Protection, 1983 - 93' (1994) 29 Australian Journal of Social Issues 120, 124.  
17

 Ronald Mendelsohn, The Condition of the People: Social Welfare in Australia 1900 - 1975 (George, Allen & 
Unwin, 1979)  218.  
18

 Kevin Purse, 'The Evolution of Workers' Compensation Policy in Australia' (2005) 14 Health Sociology Review 
8, 9.  
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transferΩΣ19 ΨƭŜƎŀƭ ǘǊŀƴǎǇƭŀƴǘǎΩΣ20 Ψlegal transǇƻǎƛǘƛƻƴΩ,21 ΨƭŜƎŀƭ ƛǊǊƛǘŀƴǘǎΩ,22 ŀƴŘ ΨƭŜƎŀƭ 

ǘǊŀƴǎƭŀǘƛƻƴǎΩ.23 One author insisted that most legal ŎƘŀƴƎŜǎ ƛƴ Ƴƻǎǘ ǎȅǎǘŜƳǎ ǿŜǊŜ ΨǘƘŜ ǊŜǎǳƭǘ 

ƻŦ ōƻǊǊƻǿƛƴƎΩ24 and ǘƘŜ ΨŘƛŦŦǳǎƛƻƴΩ ƻŦ ƭŀǿ has attracted recent attention.25  From a public 

policy perspective, authors have devised terms ǎǳŎƘ ŀǎ ΨǇƻƭƛŎȅ ōŀƴŘ ǿŀƎƻƴƛƴƎΩΣ26  policy 

convergence,27  policy diffusion,28  imitation,29  policy learning,30  social learning,31  

lesson-drawing32  ŀƴŘ ǇƻƭƛŎȅ ΨŀǎǎŜƳōƭŀƎŜǎΣ ƳƻōƛƭƛǘƛŜǎ ŀƴŘ ƳǳǘŀǘƛƻƴǎΩΦ33  In 2013, Graham, 

Shipan and Volden identified 104 terms that public policy authors had relied upon to explain 

ǿƘȅ ŀƴŘ Ƙƻǿ ƻƴŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŎƘƻƛŎŜǎ ƛƴŦƭǳŜƴŎŜŘ ǘƘŜ ŎƘƻƛŎŜǎ ƻŦ others.34  The authors 

disclosed that between 1958 and 2000, nearly 800 articles were published in political 

science journals on the topic.35  Little wonder {ǘƻƴŜ ǿǊƛǘŜǎ ǘƘŀǘ ǘƘŜ ŦƛŜƭŘ ƛǎ ΨǊŜǇƭŜǘŜ ǿƛǘƘ 

ŎƻƴŦƭƛŎǘƛƴƎ ƧŀǊƎƻƴ ŀƴŘ ŎƻƳǇŜǘƛƴƎ ŎƻƴŎŜǇǘǳŀƭ ŎŀǘŜƎƻǊƛŜǎΩΦ36   

                                                           
19

 See David bŜƭƪŜƴΣ Ψ/ƻƳǇŀǊŀǘƛǎǘǎ ŀƴŘ ¢ǊŀƴǎŦŜǊŀōƛƭƛǘȅΩ ƛƴ tƛŜǊǊŜ [ŜƎǊŀƴŘ ŀƴŘ Roderick Munday (eds), 
Comparative Legal Studies: Traditions and Transitions (Cambridge University Press, 2003) 457, 457.   
20

 See Alan Watson, Legal Transplants: An Approach to Comparative Law (University of Georgia Press, 2
nd

 ed, 
1993).  
21

 See Esin ÖrücüΣ Ψ[ŀǿ ŀǎ ¢ǊŀƴǎǇƻǎƛǘƛƻƴΩ όнллнύ рм International and Comparative Law Quarterly 205. 
22

 {ŜŜ DŀƴǘƘŜǊ ¢ŜǳōƴŜǊΣ Ψ[ŜƎŀƭ LǊǊƛǘŀƴǘǎΥ DƻƻŘ CŀƛǘƘ ƛƴ .ǊƛǘƛǎƘ [ŀǿ ƻǊ Iƻǿ ¦ƴƛŦȅƛƴƎ [ŀǿ 9ƴŘǎ ¦Ǉ ƛƴ bŜǿ 
5ƛǾŜǊƎŜƴŎŜǎΩ όмффуύ см Modern Law Review 11. 
23

 See Máximo Langer, 'From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and 
the Americanization Thesis in Criminal Procedure' (2004) 45 Harvard International Law Journal 1, 32.  
24

 Watson, above n 20, 95.  
25

 {ŜŜΣ ŜƎΣ ²ƛƭƭƛŀƳ ¢ǿƛƴƛƴƎΣ Ψ5ƛŦŦǳǎƛƻƴ ƻŦ [ŀǿΥ ! /ǊƛǘƛŎŀƭ tŜǊǎǇŜŎǘƛǾŜΩ όнллпύ пф Journal of Legal Pluralism and 
Unofficial Law мΤ ²ƛƭƭƛŀƳ ¢ǿƛƴƛƴƎΣ Ψ{ƻŎƛŀƭ {ŎƛŜƴŎŜ ŀƴŘ 5ƛŦŦǳǎƛƻƴ ƻŦ [ŀǿΩ όнллрύ он Journal of Law and Society 
203. 
26

 See G John Ikenberry, 'The International Spread of Privatization Policies: Inducements, Learning, and 'Policy 
Bandwagoning'' in Ezra N Suleiman and John Waterbury (eds), The Political Economy of Public Sector Reform 
and Privatization (Westview Press, 1990) 88. 
27

 See Colin J Bennett, 'Review Article: What is Policy Convergence and What Causes It?' (1991) 21 British 
Journal of Political Science 215. 
28

 See Erin R Graham, Charles R Shipan and Craig Volden, 'The Diffusion of Policy Diffusion Research on Political 
Science' (2013) 43 British Journal of Political Science 673.  
29

 See Giandomenico Majone, 'Cross-National Sources of Regulatory Policymaking in Europe and the United 
States' (1991) 11 Journal of Public Policy 79, 80.  
30

 See Peter J May, 'Policy Learning and Failure' (1992) 12 Journal of Public Policy 331, 332;  Claire A Dunlop 
and Claudio M Radaelli, 'Systematising Policy Learning: From Monolith to Dimensions' (2013) 61 Political 
Studies 599.  
31

 See Peter A Hall, 'Policy Paradigms, Social Learning, and the State: The Case of Economic Policymaking in 
Britain' (1993) 25 Comparative Politics 275.  
32

 See Richard Rose, Lesson-Drawing in Public Policy: A Guide to Learning in Time and Space (Chatham House 
Publishers, 1993); Richard Rose, Learning From Comparative Public Policy: A Practical Guide (Routledge, 2005).  
33

 Eugene McCann and Kevin Ward, 'A Multi-Disciplinary Approach to Policy Transfer Research: Geographies, 
Assemblages, Mobilities and Mutations' (2013) 34 Policy Studies 2.  
34

 Graham, Shipan and Volden, above n 28, 690.  
35

 Ibid 673.   
36

 Diane Stone, 'Transfer and Translation of Policy' (2012) 33 Policy Studies 483, 489.  
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Given the diversity of academic notions and associated literature, it was important to select 

a well-developed perspective to frame this research. Criticism of the legal transplants 

literature for lacking ŀ ΨŘŜǘŀƛƭŜŘ ŀŎŎƻǳƴǘ ƻŦ Ƙƻǿ ƭŜƎŀƭ ŎƘŀƴƎŜ ƻŎŎǳǊǎΩ was relevant in this 

regard.37  Reimann concluded in 2002 that the field had failed to mature into an up-to-date, 

well-ŘŜŦƛƴŜŘ ŀƴŘ ŎƻƘŜǊŜƴǘ ŘƛǎŎƛǇƭƛƴŜΩ38 and Graziadei entreated further inquiry into the legal 

transplant ΨƳŜŎƘŀƴƛŎǎΩ in 2009, ƛŘŜŀƭƭȅ ōȅ ΨƻǇŜƴƛƴƎ up the inquiry to the contributions of 

other dƛǎŎƛǇƭƛƴŜǎΩΦ39  Linos described the failure of legal transplants literature to interrogate 

process and the actors involved in transplants as a ΨōƭƛƴŘ ǎǇƻǘΩ that it shared with political 

science literature on Ψpolicy diffusionΩ.40  This ΨōƭƛƴŘ ǎǇƻǘΩ partly explained the notion of 

ΨǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊΩ that Dolowitz and Marsh developed. Dolowitz and Marsh defined policy 

transfer as: 

a process by which knowledge about policies, administrative arrangements, 

institutions and ideas in one political system (past or present) is used in the 

development of policies, administrative arrangements, institutions and ideas in 

another political system.41 

The Dolowitz and Marsh definition is not the only policy transfer definition that exists42  but 

ƛǘ ƛǎ Ψone of the most frequently ŎƛǘŜŘΦΩ43 Dolowitz and Marsh felt that researchers had to ask 

ΨLǎ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƛƴǾƻƭǾŜŘΚΩ ǿƘŜƴ ŀƴŀƭȅǎƛƴƎ ǇƻƭƛŎȅ ŎƘŀƴƎŜ,44 which was an important 

                                                           
37

 Toby S Goldbach, Benjamin BrakŜ ŀƴŘ tŜǘŜǊ W YŀǘȊŜƴǎǘŜƛƴΣ Ψ¢ƘŜ aƻǾŜƳŜƴǘ ƻŦ ¦Φ{Φ /ǊƛƳƛƴŀƭ ŀƴŘ 
!ŘƳƛƴƛǎǘǊŀǘƛǾŜ [ŀǿΥ tǊƻŎŜǎǎŜǎ ƻŦ ¢ǊŀƴǎǇƭŀƴǘƛƴƎ ŀƴŘ ¢ǊŀƴǎƭŀǘƛƴƎΩ όнлмоύ нл Indiana Journal of Global Legal 
Studies 141, 146 n 16.  
38

 Mathias wŜƛƳŀƴƴΣ Ψ¢ƘŜ Progress and Failure of Comparative Law in the Second Half of the Twentieth 
/ŜƴǘǳǊȅΩ όнллнύ рл American Journal of Comparative Law 671, 685.  
39

 Michele DǊŀȊƛŀŘŜƛΣ Ψ[ŜƎŀƭ ¢ǊŀƴǎǇƭŀƴǘǎ ŀƴŘ ǘƘŜ CǊƻƴǘƛŜǊǎ ƻŦ [ŜƎŀƭ YƴƻǿƭŜŘƎŜΩ όнллфύ мл Theoretical Inquiries in 
Law 723, 725. 
40

 Katerina Linos, The Democratic Foundations of Policy Diffusion: How Health, Family, and Employment Laws 
Spread Across Countries (Oxford University Press, 2013) 16. Examples of some foundational policy diffusion 
studies are Jack L Walker, 'The Diffusion of Innovations Among the American States' (1969) 63 American 
Political Science Review 880; Virginia GrayΣ ΨLƴƴƻǾŀǘƛƻƴ ƛƴ ǘƘŜ {ǘŀǘŜǎΥ ! 5ƛŦŦǳǎƛƻƴ {ǘǳŘȅϥ όмфтоύ ст American 
Political Science Review 1174; David /ƻƭƭƛŜǊ ŀƴŘ wƛŎƘŀǊŘ 9 aŜǎǎƛŎƪΣ ΨtǊŜǊequisites Versus Diffusion: Testing 
Alternative Explanations of Social Security Adoption' (1975) 69 American Political Science Review 1299. 
41

  David Dolowitz and David Marsh, 'Learning from Abroad: The Role of Policy Transfer in Contemporary 
Policy-Making' (2000) 13 Governance 5, 5. See also David 5ƻƭƻǿƛǘȊ ŀƴŘ 5ŀǾƛŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ 
Whom: A Review of the Policy Transfer Literature' (1996) XLIV Political Studies 343.  
42

 See discussion in Mauricio I Dussauge-Laguna, 'On the Past and Future of Policy Transfer Research: Benson 
and Jordan Revisited' (2012) 10 Political Studies Review 313, 315.  
43

 David P Dolowitz and David Marsh, 'The Future of Policy Transfer Research' (2012) 10 Political Studies 
Review 339, 339.  
44

 DolowƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ[ŜŀǊƴƛƴƎ ŦǊƻƳ !ōǊƻŀŘΩΣ ŀōƻǾŜ ƴ пмΣ нмΦ 
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analytical contribution. Importantly though, the authors rejected any suggestion that policy 

transfer was the ΨǎƻƭŜ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ŀƴȅΣ ƭŜǘ ŀƭƻƴŜ ƳƻǎǘΣ ǇƻƭƛŎȅ ŘŜǾŜƭƻǇƳŜƴǘΩ.45   

Policy transfer, as Dolowitz and Marsh understand the concept, has been examined in the 

context of various policy fields, including stormwater management,46 criminal justice,47  

welfare policy48 and global health partnerships.49 In an Australian context, studies have 

examined policy transfer and fields such as welfare policy,50 policing51 and climate change 

mitigation.52 As section 1.1 mentioned, Mendelsohn and Purse have suggested that 

ǿƻǊƪŜǊǎΩ ŎƻƳpensation was ΨŎƻǇƛŜŘΩ ƻǊ ΨōŀǎŜŘΩ ǳǇƻƴ .ǊƛǘƛǎƘ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ǘƘŜǊŜ have been 

wider claims about the influence of policy transfer in Australia more generally. In 1971, 

.ŜƴƴŜǘǘ ŀƴŘ CƻǊōŜǎ ŀǎǎŜǊǘŜŘ ǘƘŀǘ !ǳǎǘǊŀƭƛŀƴ ŀǘǘƛǘǳŘŜǎ ΨƘŀŘ ǎƻ ǎŜǘǘƭŜŘ ƛƴǘƻ ƛƳǇƻǊǘŜŘ 

ninŜǘŜŜƴǘƘ ŎŜƴǘǳǊȅ άǘǊŀŘƛǘƛƻƴǎέ ǘƘŀǘ ǘƘŜ ǎǘƛƳǳƭǳǎ ǘƻ ƭŜƎŀƭ άŜȄǇŜǊƛƳŜƴǘέ ƻŦǘŜƴ ŎƻƳŜǎ ŦǊƻƳ 

ƻǘƘŜǊ ŎƻǳƴǘǊƛŜǎΩΦ53  Nelson noted in 1985 that no State has ΨǎǘǊǳŎƪ ƻǳǘ ƻƴ ŀ ƭŜƎƛǎƭŀǘƛǾŜ ǇŀǘƘ 

ǘƘŀǘ ǘƘŜ ƻǘƘŜǊ {ǘŀǘŜǎ ƘŀǾŜ ƴƻǘ ŦƻƭƭƻǿŜŘΩΦ54  In 1992, former Victorian Premier John Cain 

ǊŜŦƭŜŎǘŜŘ ǘƘŀǘ ΨώƛϐŘŜŀǎΣ ƛƴƴƻǾŀǘƛƻƴǎ ŀƴŘ ǇǊƻƎǊŀƳƳŜǎ ώƛƴ ŀ ŦŜŘŜǊŀǘƛƻƴ ƭƛƪŜ !ǳǎǘǊŀƭƛŀϐ ǳƴŘŜǊƎƻ 

ŀ ΨŎƻƳǇŀǊƛǎƻƴ ǎŎǊǳǘƛƴȅΩ and ŜǾŜƴǘǎ ƛƴ ƻǘƘŜǊ {ǘŀǘŜǎ ǿŜǊŜ ΨƻŦǘŜƴ ŀ ŎǊƛǘƛŎŀƭ ŜȄǘŜǊƴŀƭ ŦŀŎǘƻǊΩ ǘƻ 

reform.55   

                                                           
45

 Ibid. 
46

 See David Dolowitz, Melissa Keeley and Dale Medearis, 'Stormwater Management: Can We Learn from 
Others?' (2012) 33 Policy Studies 501.  
47

 See Trevor Jones and Tim Newburn, Policy Transfer and Criminal Justice: Explaining US Influence Over British 
Crime Control Policy (Open University Press, 2007). 
48

 See Timothy Legrand, 'Overseas and Over Here: Policy Transfer and Evidence-Based Policy-Making' (2012) 33 
Policy Studies 329.  
49

 See Michael Zisuh Ngoasong, 'Transcalar Networks for Policy Transfer and Implementation: The Case of 
Global Health Policies for Malaria and HIV/ AIDS in Cameroon' (2011) 26 Health Policy and Planning 63.  
50

 See Chris Pierson and Francis G Castles, 'Australian Antecedents of the Third Way' (2002) 50 Political Studies 
683; Chris Pierson, 'Learning from Labor? Welfare Policy Transfer between Australia and Britain' (2003) 41(1) 
Commonwealth and Comparative Politics 77.  
51

 See Stefan Petrow, 'The English Model? Policing in Late Nineteenth-Century Tasmania' in Barry S Godfrey 
and Graeme Dunstall (eds), Crime and Empire 1840-1940: Criminal Justice in Local and Global Context (Willan 
Publishing, 2005) 121. 
52

 See Robyn Hollander, 'Borrowing from the Neighbours: Policy Transfer to Tackle Climate Change in the 
Australian Federation' in Peter Carroll and Richard Common (eds), Policy Transfer and Learning in Public Policy 
and Management: International Contexts, Content and Development (Routledge, 2013) 128. 
53

 W a .ŜƴƴŜǘǘ ŀƴŘ W w CƻǊōŜǎΣ Ψ¢ǊŀŘƛǘƛƻƴ ŀƴŘ 9ȄǇŜǊƛƳŜƴǘΥ {ƻƳŜ !ǳǎǘǊŀƭƛŀƴ [egal Attitudes of the Nineteenth 
/ŜƴǘǳǊȅΩ όмфтмύ мт University of Queensland Law Journal 172, 194.  
54

 IŜƭŜƴ bŜƭǎƻƴΣ ΨtƻƭƛŎȅ LƴƴƻǾŀǘƛƻƴ ƛƴ ǘƘŜ !ǳǎǘǊŀƭƛŀƴ {ǘŀǘŜǎΩ όмфурύ нл Politics 77, 77.  
55

 John Cain, 'Achievements and Lessons for Reform Governments' in Mark Considine and Brian Costar (eds), 
Trials in Power: Cain. Kirner and Victoria 1982 - 1992 (Melbourne University Press, 1992) 265, 279.  
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These assertions imply that policy transfer has played a substantial role in the development 

of policy within Australia which is a thesis that Carroll advanced. Carroll asserted in 2012 

ǘƘŀǘ ΨƳǳŎƘ ƻŦ ǿƘŀǘ ƛǎ ǊŜƎŀǊŘŜŘ ŀǎ !ǳǎǘǊŀƭƛŀƴ ǇƻƭƛŎȅ ƛǎ ŎƻǇƛŜŘΣ ǳǎǳŀƭƭȅ ƛƴ ǇŀǊǘΣ ƻŎŎŀǎƛƻƴŀƭƭȅ ƛƴ 

its entirety, from elǎŜǿƘŜǊŜΩ56 and concluded that Ψǎtatutory transferΩ has followed four 

phases from European settlement. Table 1.2 (next page) describes the phases and the 

characteristics of transfer in each.  

  

                                                           
56

 Peter Carroll, 'Policy Transfer Over Time: A Case of Growing Complexity' (2012) 35 International Journal of 
Public Administration 658, 659. 
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Table 1.2 Policy Transfer in Australia 

Phases Characteristics of Transfer in the Phase 

Phase One 

(1788 ς 1850) 

Significant Imperial Transfer 

- Ψώ{ϐƛƎƴƛŦƛŎŀƴǘ ǘǊŀƴǎŦŜǊ from ǘƘŜ LƳǇŜǊƛŀƭΣ .ǊƛǘƛǎƘ ǇƻǿŜǊΩ  

- ΨώDϐǊƻǿǘƘ ƻŦ ǇƻƭƛŎȅ ƛƴƴƻǾŀǘƛƻƴ ǎƻƳŜǘƛƳŜǎ ƛƴŎƻǊǇƻǊŀǘƛƴƎ ǎƛƎƴƛŦƛŎŀƴǘ ƭƻŎŀƭ 

ƛƴǾŜƴǘƛƻƴΩ 

- Ψώ.ϐŜƎƛƴƴƛƴƎ ƻŦ ƛƴǘǊŀ-colonial tranǎŦŜǊΩ   

- Ψώ{ϐǳōǎǘŀƴǘƛŀƭ ǘǊŀƴǎŦŜǊ ƛƴ ǊŜƎŀǊŘ ǘƻ ǘƘŜ ŎƻƴǘŜƴǘ ƻŦ ǘƘŜ ƴŜǿ Ŏƻƴǎǘƛǘǳǘƛƻƴǎ 

ŘŜǾŜƭƻǇŜŘ ƛƴ ǘƘŜ ŎƻƭƻƴƛŜǎΩ 

Phase Two 

(1851 ς 1901) 

Increasing Policy Innovation 

- Trends from Phase One continued 

- ΨώLϐƴŎǊŜŀǎƛƴƎ ŜȄǘŜƴǘ ƻŦ ƭƻŎŀƭ ǇƻƭƛŎȅ ƛƴǾŜƴǘƛƻƴ ŀǎ ƭƻŎŀƭ ŜȄǇŜǊtise was 

ŘŜǾŜƭƻǇŜŘ ŀƴŘ ǇƻƭƛŎȅ ǿŀǎ ƳƻŘƛŦƛŜŘ ǘƻ ōŜǘǘŜǊ ǎǳƛǘ ƭƻŎŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩ  

- ΨώCϐǳǊǘƘŜǊ ƎǊƻǿǘƘ ƛƴ ǘƘŜ ŜȄǘŜƴǘ ƻŦ ƛƴǘǊŀ-Ŏƻƭƻƴƛŀƭ ǘǊŀƴǎŦŜǊΩ 

- ! ΨƳŀƧƻǊ ŜȄŀƳǇƭŜ ƻŦ ǘǊŀƴǎŦŜǊΩ ŀǘ ǘƘŜ ǇƘŀǎŜ ŎƻƴŎƭǳǎƛƻƴ ǿŀǎ ǘƘŜ ŘŜǎƛƎƴ ƻŦ 

the federal Constitution and federal system of government which drew 

upon influences from the UK and the United States (US) 

Phase Three 

(1902 ς 1945) 

Continued Interstate Transfer 

- Short term, co-operative transfer from the States to the Commonwealth 

- Ψώ5ϐŜŎǊŜŀǎƛƴƎΣ ōǳǘ ǎǘƛƭƭ ǎǳōǎǘŀƴǘƛŀƭ ǊŜƭƛŀƴŎŜ ƻƴ ǘǊŀƴǎŦŜǊ ŦǊƻƳ ǘƘŜ ¦YΩ 

- Ψώ/ϐƻƴǘƛƴǳƛƴƎ ƛƴǘǊŀ-{ǘŀǘŜ ǘǊŀƴǎŦŜǊΩ 

- DǊƻǿǘƘ ƻŦ ƳǳƭǘƛƭŀǘŜǊŀƭ ƻǊ ΨƳŀƴŀƎŜŘΩ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ōŀǎŜŘ ǳǇƻƴ                           

intergovernmental agreement, initially somewhat coercive, such as                           

the River Murray Waters Agreement of 1914. 

Phase Four 

(1946 ς 2012) 

Increasing International Transfer 
- Continued decline in policy transfer from the UK in favour of transfer 

from other jurisdictions, local innovation and transfer from international 
organisations such as the European Union, the World Trade Organisation 
and the Organisation for Economic Cooperation and Development 

-  ! ŘƛǎǘƛƴŎǘ ŀŎŎŜƭŜǊŀǘƛƻƴ ƛƴ ŎƻƭƭŜŎǘƛǾŜ ƻǊ ΨƳŀƴŀƎŜŘΩ ǘǊŀƴǎŦŜǊ ŀǎ ǘƘŜ  
Commonwealth became more dominant in policy making 

- Rapid growth in policy transfer based upon international agreement 
- Continuation in the long-established tradition of transfer between the 

State governments. 

     [Source: Compiled from Carroll (2012))
 57

 

The Carroll contribution is insightful. However, as Carroll himself noted, it would benefit 

from empirical studies testing its veracity. Hollander put it well in 2013 when she 

commented ǘƘŀǘ ΨŦǳǊǘƘŜǊΣ ŘŜǘŀƛƭŜŘ ŜƳǇƛǊƛŎŀƭ ǿƻǊƪΩ ƛǎ ƴŜŎŜǎǎŀǊȅ Ψǘƻ ŜǎǘŀōƭƛǎƘ ǘƘŜ ŜȄǘŜƴǘ ƻŦ 

ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƛƴ ǘƘŜ !ǳǎǘǊŀƭƛŀƴ ŦŜŘŜǊŀǘƛƻƴΩ.58  This research takes up that challenge. 

                                                           
57

 Ibid 659, 663. 
58

 Hollander, above n 52, 142. 
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1.3 Research aims 

This research addresses the question: what was the contribution of policy transfer during 

the evolution of statutory injury compensation in Australia?  It draws upon the framework to 

assist policy transfer researchers that Dolowitz and Marsh developed. The framework 

comprises seven questions that include: Why do actors engage in policy transfer? Who are 

the key actors involved in the policy transfer process? What is transferred? From where are 

lessons drawn? What are the different degrees of policy transfer? and What restricts or 

facilitates the policy transfer process?. Chapter 2 (Theoretical Foundations) has more detail 

on the framework and policy transfer definition.  The research also tests the 

appropriateness of the Carroll segmentation of policy transfer in Australia as it relates to the 

evolution of statutory injury compensation.   

1.4 Research approach 

The research approach is an analysis of four case studies drawn from the near 170 year 

history of statutory injury compensation in Australia. The case studies examine the 

contribution that policy transfer made to legislation enacted during discrete periods in the 

evolution of ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ; criminal injuries compensation and motor accident 

compensation legislation in Australia. Chapter 3 (Methodology) elaborates ŎŀǎŜ ǎǘǳŘƛŜǎΩ 

design; why a case study method was adopted and limitations.  

1.5 Importance of this subject  

Understanding how statutory injury compensation evolves and where it comes from 

matters for four critical reasons as the following subsections explain. 

1.5.1 Therapeutic  significance  

Statutory injury compensation is an integral component of government responses to 

accidental injury. For many recipients, the support is their sole source of income and fills a 

space that would otherwise be occupied by less generous social security assistance and/ or 

private charity. It is important, given this therapeutic function, to understand the origins of 

statutory injury compensation and why particular forms of injury were singled out for 

compensation and why governments pursued the specific compensatory approaches that 

they did. That is the first aspect of this research that makes it worthwhile. Existing 
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approaches draw criticism about compensation amount, form and eligibility condition 

disparity.59   

1.5.2 Financial cost  

The second aspect of statutory injury compensation that makes this research worthwhile is 

the immense cost that it represents. In 2013-14, the Australian Bureau of Statistics 

estimated that $10.2 billion was paid nationally in workersΩ compensation benefits60 and 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊŜƳƛǳƳǎ exceeded $10 billion alone.61 Table 1.3 (next page) 

outlines equivalent expenditure information for mandatory third party insurance premiums 

revenue and claims paid, and statutory criminal injuries compensation. It is important, given 

this significant cost, to understand why particular decisions about compensation design 

were made.  

  

                                                           
59

 See, eg, Productivity Commission, Disability Care and Support, Report No 54 (2011) vol 2, 790; Cane, above 
n 1, 372; National Insurance Brokers Association, Submission to David Murray, Chairman, Financial System 
Inquiry, Financial System Inquiry, 31 March 2014, 17; Suncorp General Insurance, Submission to David Murray, 
Chairman, Financial System Inquiry, Financial System Inquiry, 31 March 2014, 21.  
60

 Australian Bureau of Statistics, Australian System of National Accounts (31 October 2014) Conclusion 
<http://www.abs.gov.au/ausstats/abs@.nsf/PrintAllPreparePage?>.  
61

 Ibid. 

http://www.abs.gov.au/ausstats/abs@.nsf/PrintAllPreparePage
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Table 1.3 Statutory injury compensation expenditures 2013-14 

($M) NSW VIC QLD WA SA TAS ACT NT Total 

Motor accident compensation 

Claims paid 1,42162 1,11263 76264 49465 36066 7967 9668 4369 4,367 

Premium received 2,11070 1,71171 1,47072 49673 52374 15075 14876 7777 6,685 

Criminal injuries compensation 

Claims paid 7778 4879 1180 3481 882 283 184 485 185 

 [Source: Original]  

1.5.3 Incomplete historic explanations  

The third aspect of statutory injury compensation that makes this research worthwhile is 

the at times conflicting academic explanations for its origins. As section 1.2 noted, 

explanations vary between disciplines and there have been some suggestions in passing that 

policy transfer made a significant contribution. No author has examined this subject in a 

systematic way or applied a detailed research framework. Given the aforementioned 

therapeutic function and immense cost of statutory injury compensation, this research 

examines that aspect.     

                                                           
62

 Motor Accidents Authority, 2013-14 Annual Report (2014) 4. 
63

 Transport Accident Commission, 2013-14 Annual Report (2014) 34.  
64

 Motor Accident Insurance Commission, Annual Report 2013-14 (2014) 5.  
65

 Insurance Commission of Western Australia, Annual Report 2014 (2014) 75.  
66

 Motor Accident Commission, 2013-14 Annual Report (2014) 10.  
67

 Motor Accidents Insurance Board, Annual Report 2013-14 (2014) 31.   
68

 Simon Corbell, Report under Part 15.2 of the Civil Law (Wrongs) Act 2002: General Reporting Requirements 
of Insurers (ACT Government, 2014) 2.  
69

 Territory Insurance Office (TIO), Annual Financial Report 2013-14 (2014) 23.  
70

 Motor Accidents Authority, above n 62.  
71

 Transport Accident Commission, above n 63.  
72

 Motor Accident Insurance Commission, above n 64.   
73

 Insurance Commission of Western Australia, above n 65, 43.  
74

 Motor Accident Commission, above n 66, 42.  
75

 Motor Accidents Insurance Board, above n 67. 
76

 Corbell, above n 68. 
77

 Territory Insurance Office (TIO), above n 69, 49.  
78

 Department of Police and Justice (NSW), 2013-14 Annual Report (2014) 202.  
79

 Victims of Crime Assistance Tribunal (Vic), 2013-14 Annual Report (2014) 35. 
80

 Department of Justice and Attorney General (Qld), Annual Report 2013-2014 (2014) 28.  
81

 Department of the Attorney-General (WA), Annual Report 2013-14 (2014) 19. 
82

 Government of South Australia, Strong Government, Strong Business, Strong Community: 2013 - 14 Final 
Budget Outcome and Consolidated Financial Report (2014) 45.  
83

 Department of Justice (Tas), 2013-14 Annual Report (2014) 24. 
84

 Justice and Community Safety Directorate (ACT), Annual Report 2013 - 2014 (2014) vol 1, 252. 
85

 Unconfirmed amount provided by the Crime Victims Services Unit (CVSU), Department of the Attorney 
General and Justice (NT) from the yet to be published 2013-14 CVSU Annual Report. 
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1.5.4 Future reform  

Finally, and importantly, this research is worthwhile to identify potential improvements of 

government approaches to policy transfer and statutory injury compensation going forward. 

By identifying potential biases in the sources that governments have transferred 

compensation characteristics from or potential over-reliance upon policy transfer for 

example, this research may identify some revisions that could improve future transfer and 

reform. 

1.6 Thesis structure  

This thesis is structured into nine chapters.  Chapter 1 is this Introduction, and Chapter 2 

(Theoretical Foundations) outlines the Dolowitz and Marsh policy transfer definition, 

associated research framework and related research findings. Chapter 3 (Methodology) 

explains the research methodology, which includes the rationale for the case study method 

and case study characteristics. The chapter also outlines the data examined in the case 

studies and some study limitations.   

Chapter 4 (9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ ŀƴŘ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴύ examines the contribution that 

ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƳŀŘŜ ǘƻ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ŀƴŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŜƴŀŎǘŜŘ 

in Australia from 1882 to 1926. The chapter also ǘŜǎǘǎ ŀǎǎŜǊǘƛƻƴǎ ǘƘŀǘ ŜŀǊƭȅ ǿƻǊƪŜǊǎΩ 

compensation legislation was ΨŎƻǇƛŜŘΩ ŦǊƻƳ ƻǊ ΨōŀǎŜŘΩ ǳǇƻƴ British legislation.   

Chapter 5 (Criminal Injuries Compensation) examines the contribution that policy transfer 

made to statutory criminal injuries compensation legislation enacted in Australia from 1967 

to 30 June 2014. Its analysis includes consideration of transfer from the UN Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power and interstate transfer 

from two approaches to statutory criminal injuries compensation that developed in 

Queensland and Victoria. 

Chapter 6 (Fault-based Motor Accident Compensation) examines the contribution that 

policy transfer made to legislation moderating damages for personal injury or death from 

motor accident enacted in Australia from 1935 to 30 June 2014. Specifically, the chapter 

examines the contribution that policy transfer made to the evolution of provisions that 

abolished trial by jury in motor accident claims and statutory damages restrictions. 
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Chapter 7 (No-fault Motor Accident Compensation) examines the contribution that policy 

transfer and non-transfer made to government deliberations about no-fault motor accident 

compensation in the period from 1973 to 1989. Specifically, the chapter examines the 

international and interstate transfer that precipitated no-fault motor accident 

compensation in Tasmania, Victoria and the NT and then examines the factors that 

discouraged transfer of the notion to other jurisdictions.  

Chapter 8 (Discussion) consolidates findings from the four case studies discussed in 

Chapters 4 ς 7. The chapter is segmented into sections that reflect questions from the 

Dolowitz and Marsh research framework.  The chapter also assesses whether there is any 

evidence to support the assertions about policy transfer in Australia from Carroll. 

Chapter 10 (Conclusion) provides a concluding response to the research question, focusing 

particularly upon implications of the study findings for future policy deliberations about 

statutory injury compensation.  
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CHAPTER 2 

THEORETICAL FOUNDATIONS 

2.1 Introduction  

The academic notion of policy transfer is central to the research question what was the 

contribution of policy transfer during the evolution of statutory injury compensation in 

Australia?. As such, this chapter elucidates the Dolowitz and Marsh policy transfer definition 

that Chapter 1 introduced. Section 2.2 explains the definition, some limitations that authors 

have identified and two minor qualifications that this thesis relies upon. Section 2.3 then 

outlines the associated research framework that Dolowitz and Marsh developed and what 

other authors have found. As section 1.3 noted, this framework comprises seven questions 

that policy transfer researchers should ask. The Dolowitz and Marsh findings and findings 

from other authors provide a foundation for the case studies examined in Chapters 4- 7.  

2.2 Policy transfer  

Dolowitz and Marsh developed their policy transfer definition across two articles published 

in 1996 and 2000.86  As section 1.2 noted, the definition was in part a response to perceived 

inadequacies in the related academic notions of policy diffusion and lesson-drawing. 

According to Dolowitz and Marsh, policy diffusion studies failed to examine the content of 

ǘǊŀƴǎŦŜǊǊŜŘ ǇƻƭƛŎƛŜǎΣ ǊŜƭƛŜŘ ǳǇƻƴ ǉǳŀƴǘƛǘŀǘƛǾŜ ŀƴŀƭȅǎƛǎ ŀƴŘ ΨǎƻǳƎƘǘ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ŘƛŦŦǳǎƛƻƴ 

ōŀǎŜŘ ƻƴ ǘƛƳƛƴƎΣ ƎŜƻƎǊŀǇƘƛŎ ǇǊƻǇƛƴǉǳƛǘȅ ŀƴŘ ǊŜǎƻǳǊŎŜ ǎƛƳƛƭŀǊƛǘƛŜǎΩ ŀƭƻƴŜΦ87 Similarly, the 

academic ŎƻƴŎŜǇǘ ƻŦ ΨƭŜǎǎƻƴ-ŘǊŀǿƛƴƎΩ ǘƘŀǘ wƻǎŜ ŘŜǾŜƭƻǇŜŘ88 focused upon voluntaristic 

transfer as a result of the free choice of actors. Dolowitz and Marsh ƛƴǎƛǎǘŜŘ ǘƘŀǘ Ψŀƴ 

important category of policy transfer involves one government or supra-national institution 

pushing, or even forcing, another government to adopt a particǳƭŀǊ ǇƻƭƛŎȅΩΦ89 As section 1.2 

noted, Dolowitz and Marsh defined policy transfer as:   

  

                                                           
86

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пмΤ 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ[ŜŀǊƴƛƴƎ ŦǊƻƳ 
!ōǊƻŀŘΩΣ ŀōƻǾŜ ƴ пмΦ 
87

 DolowiǘȊ ŀƴŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пмΣ оппΦ CƻǊ ŀ ƳƻǊŜ ŎƻƴǘŜƳǇƻǊŀǊȅ ŎǊƛǘƛŎƛǎƳ 
of policy diffusion research see Graham, Shipan and Volden, above n 28, 689. 
88

 See Richard RƻǎŜΣ Ψ²Ƙŀǘ ƛǎ [Ŝǎǎƻƴ-Drawing?' (1991) 11 Journal of Public Policy 3; Rose, Lesson-Drawing in 
Public Policy, above n 32. 
89

 Dolowitz and MarshΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пм, 344. 
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a process by which knowledge about policies, administrative arrangements, 

institutions and ideas in one political system (past or present) is used in the 

development of policies, administrative arrangements, institutions and ideas in 

another political system.90 

Dolowitz and Marsh explained that their definition encompassed lesson-drawing although 

the concepts were not interchangeable as lesson-drawing focused upon voluntary 

transfer.91 Policy transfer was also not interchangeable with the further academic concept 

ƻŦ ΨǇƻƭƛŎȅ ŎƻƴǾŜǊƎŜƴŎŜΩ, which was ǘƘŜ ΨǘŜƴŘŜƴŎȅ ƻŦ ǎƻŎƛŜǘƛŜǎ ǘƻ ƎǊƻǿ ƳƻǊŜ ŀƭƛƪŜΣ ǘƻ ŘŜǾŜƭƻǇ 

ǎƛƳƛƭŀǊƛǘƛŜǎ ƛƴ ǎǘǊǳŎǘǳǊŜǎΣ ǇǊƻŎŜǎǎŜǎ ŀƴŘ ǇŜǊŦƻǊƳŀƴŎŜǎΩ ƻǊ ǘƻ ƳƻǾŜ ΨŦǊom different positions 

ǘƻ ǎƻƳŜ ŎƻƳƳƻƴ ǇƻƛƴǘΩΦ92 This is because convergence could occur coincidentally whereas 

policy transfer always focused upon ǘƘŜ ΨǘǊŀƴǎŦŜǊ ƻŦ ǎǇŜŎƛŦƛŎ ǇƻƭƛŎƛŜǎ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǎtrategic 

decisionsΩΦ93    

A key strength of the Dolowitz and Marsh policy transfer definition is that it accommodates 

transfer of a wide range of objects by a wide class of actors. However, this characteristic has 

drawn ŎǊƛǘƛŎƛǎƳΦ WŀƳŜǎ ŀƴŘ [ƻŘƎŜ ǎǳƎƎŜǎǘŜŘ ǘƘŀǘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ǿŀǎ ΨǾŜǊȅ ŘƛŦŦƛŎǳƭǘ ǘƻ 

disentangle from other forms of policy-ƳŀƪƛƴƎΩ ŀƴŘ ǊŜŎƻƳƳŜƴŘŜŘ ŦƻŎǳǎƛƴƎ ǳǇƻƴ ŎŜǊǘŀƛƴ 

examples of transfer.94  The authors endorsed narrowing the transfer ǇŜǊǎǇŜŎǘƛǾŜ ǘƻ ΨǘƘŜ 

ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ ƻŦ ΨǇƻƭƛŎƛŜǎΩ ŀƴŘ ΨǇǊŀŎǘƛŎŜǎΩ ŀƭǊŜŀŘȅ ƛƴ ƻǇŜǊŀǘƛƻƴ ƛƴ ƻƴŜ ǎȅǎǘŜƳ ǘƻ ŀƴƻǘƘŜǊΣ 

rather than [the transfer of] ΨƛŘŜŀǎΩ ƻǊ ΨƪƴƻǿƭŜŘƎŜΩ for example.95 Separately, Evans and 

Davies noted that, without qualification, the Dolowitz and Marsh definition would 

encompass the situation when ŀ ǇƻƭƛŎȅ ƳŀƪŜǊ ΨŘǊŀǿǎ ƛƴǎǘƛƴŎǘƛǾŜƭȅ ŀƴŘ ŘŜƭƛōŜǊŀǘŜƭȅ ǳǇƻƴ 

some ŦǊŀƎƳŜƴǘ ƻŦ ƘƛǎκƘŜǊ Ǉŀǎǘ ŜȄǇŜǊƛŜƴŎŜΩΦ96  Evans and Davies required some 

ΨŀŎǘƛƻƴ-oriented ƛƴǘŜƴǘƛƻƴŀƭ ŀŎǘƛǾƛǘȅΩ ǘƻ ŜȄƛǎǘ ōŜŦƻǊŜ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ occurred.97 This 

requirement for intentional activity and transfer of policies or practices already in operation 

                                                           
90

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ[ŜŀǊƴƛƴƎ ŦǊƻƳ !ōǊƻŀŘΩΣ ŀōƻǾŜ ƴ пмΣ рΦ 
91

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пмΣ оппΦ 
92

 Bennett, above n 27, 219. 
93

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ CǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пмΣ опоΦ 
94

 Oliver James and Martin Lodge, 'The Limitations of 'Policy Transfer' and 'Lesson Drawing' for Public Policy 
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or clearly identifiable were two qualifications upon the Dolowitz and Marsh definition that 

this research adopted.    

2.3 Framework  

Dolowitz and Marsh coupled their policy transfer definition with a framework to assist 

researchers that the authors labelled ΨƘŜǳǊƛǎǘƛŎΩ.98 The framework comprises seven 

questions that the authors felt had been ΨǊŀƛǎŜŘ ŜȄǇƭƛŎƛǘƭȅ ƻǊ ƛƳǇƭƛŎƛǘƭȅΩ ƛƴ Ǉŀǎǘ research.99  

Dolowitz and Marsh provided responses to these questions based upon their analysis of 

past research, which the following subsections explain together with findings from other 

authors. Six of the seven questions are asked in the case study analysis. 

2.3.1 Why do actors engage in policy transfer?  

Dolowitz and Marsh identified three explanations for policy transfer in their 1996 article 

based upon past research. They were ΨǾoluntary transferΩ, Ψindirect coercive transferΩ and 

Ψcoercive transferΩ. {ǘǊŜǎǎƛƴƎ ǘƘŀǘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ǿŀǎ Ψƴƻǘ ƛƴŜǾƛǘŀōƭȅΣ ƻǊ ǇŜǊƘŀǇǎ ŜǾŜƴ 

ǳǎǳŀƭƭȅΣ ŀ Ǌŀǘƛƻƴŀƭ ǇǊƻŎŜǎǎΩΣ100  the authors explained that voluntary transfer was motivated 

by dissatisfaction with the status quo, most typically due to ŀ ΨǇŜǊŎŜǇǘƛƻƴΩ ƻŦ ΨǇƻƭƛŎȅ 

ŦŀƛƭǳǊŜΩ.101 Indirect coercive transfer arose from factors such as jurisdictional 

ƛƴǘŜǊŘŜǇŜƴŘŜƴŎŜΣ ǘŜŎƘƴƻƭƻƎƛŎŀƭ ŎƘŀƴƎŜΣ ΨŜŎƻƴƻƳƛŎ ǇǊŜǎǎǳǊŜǎΩΣ ŀƴ ŜƳŜǊƎƛƴƎ ΨƛƴǘŜǊƴŀǘƛƻƴŀƭ 

ŎƻƴǎŜƴǎǳǎΩ ƻǊ ŀ ǇŜǊŎŜǇǘƛƻƴ by government that a nation ǿŀǎ ΨŦŀƭƭƛƴƎ ōŜƘƛƴŘ ƛǘǎ ƴŜƛƎƘōƻǳǊǎ 

ƻǊ ŎƻƳǇŜǘƛǘƻǊǎΩΦ102 Coercive transfer, in its ΨƳƻǎǘ ŘƛǊŜŎǘΩ ŦƻǊƳ, existed when one government 

forced another to adopt a policy, although the authors noted ǘƘŀǘ ΨǎǳǇǊŀ-national 

institutionsΩ ǎǳŎƘ ŀǎ ǘƘŜ ²ƻǊƭŘ .ŀƴƪ ŎƻǳƭŘ ŀƭǎƻ exercise coercion.103    

Dolowitz and Marsh revised their tri-partite policy transfer explanation in their second 

article with the introduction of a ΨǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ŎƻƴǘƛƴǳǳƳΩ (see Figure 2.1 (next page)). At 

one end of the continuum is the idealised scenario of lesson-drawing with perfect rationality 

which is rare. At the other end is direct imposition of policy. In between, Dolowitz and 

Marsh explain that actors draw lessons based upon limited information (ΨōƻǳƴŘŜŘ 

                                                           
98

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ¢ƘŜ CǳǘǳǊŜ ƻŦ tƻƭƛŎȅ ¢ǊŀƴǎŦŜǊ wŜǎŜŀǊŎƘΩΣ ŀōƻǾŜ ƴ поΣ оофΦ  
99

 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘΣ Ψ²Ƙƻ [ŜŀǊƴǎ ²Ƙŀǘ ŦǊƻƳ ²ƘƻƳΩΣ ŀōƻǾŜ ƴ пмΣ оппΦ 
100

 Ibid 356. 
101

 Ibid 347. 
102

 Ibid 349. 
103

 Ibid, 348. 



 

18 
 

ǊŀǘƛƻƴŀƭƛǘȅΩ).104 There is also voluntary transfer motivated by a perceived need such as the 

desire for acceptance όΨǾƻƭǳƴǘŀǊƛƭȅΩύ. Transfer pursuant to international obligation was a 

fourth explanation for policy transfer or transfer could occur pursuant to conditions that 

ƘŀŘ ǘƻ ōŜ ǎŀǘƛǎŦƛŜŘ ŀǎ ǇŀǊǘ ƻŦ ƎƻǾŜǊƴƳŜƴǘŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ όΨŎƻƴŘƛǘƛƻƴŀƭƛǘȅΩύ.   

Figure 2.1 Dolowitz and Marsh policy transfer continuum 

                                                  Obligated Transfer (transfer as a result of treaty obligations, etc.) 
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desire for international 
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                     [Source: Dolowitz and Marsh (2000)] 

Adopting a public policy lens, James and Lodge criticised this continuum, arguing that it 

ΨƻōǎŎǳǊŜǎ ŘƛŦŦŜǊŜƴŎŜǎ ǘƘŀǘ ǘƘŜ ŎƻƴǾŜƴǘƛƻƴŀƭ ǇǳōƭƛŎ ǇƻƭƛŎȅ ƭƛǘŜǊŀǘǳǊŜ ǎǳƎƎŜǎǘǎ ŀǊŜ 

ƛƳǇƻǊǘŀƴǘΩ.105  Their sentiment has been supported by other authors.106  The response from 

Dolowitz was his acknowledgement in 2009 that the continuum can indeed be criticised for 

being ŀƴ ΨƻǾŜǊǎƛƳǇƭƛŦƛŎŀǘƛƻƴΩ.107  However, Dolowitz added that it also represented an 

improvement on models that claimed policy transfer arose ŦǊƻƳ ŀ ΨǎƛƴƎƭŜ ŦŀŎǘƻǊΩ ǿƘƛŎƘ is 

ΨǘƘŜ ŜƳŜǊƎŜƴŎŜ ƻŦ ŀ ǇǊƻōƭŜƳΩΦ108  Dolowitz and Marsh explained that researchers could use 

ǘƘŜ ŎƻƴǘƛƴǳǳƳ ǘƻ ΨŎŀǇǘǳǊŜ ǎƻƳŜ ƻŦ ǘƘŜ ǎǳōǘƭŜǘƛŜǎ ƛƴǾƻƭǾŜŘ ƛƴ ǘƘŜ ǘǊŀƴǎŦŜǊ ǇǊƻŎŜǎǎΩ and 

acknowledged ǘƘŀǘ ΨƳŀƴȅ ŎŀǎŜǎΩ ŎƻǳƭŘ ƛƴǾƻƭǾŜ ōƻǘƘ ΨǾƻƭǳƴǘŀǊȅ ŀƴŘ ŎƻŜǊŎƛǾŜ ŜƭŜƳŜƴǘǎΩΦ109  

The continuum is seen as having merit and informs the case study analyses and discussion in 

Chapter 8.   
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2.3.2 Who are the key actors involved in the policy transfer process?  

NƛƴŜ ΨƳŀƛƴ ŎŀǘŜƎƻǊƛŜǎΩ ƻŦ ŀŎǘƻǊ were likely to be involved in policy transfer according to 

Dolowitz and Marsh. The nine are: (1) elected officials; (2) political parties; (3) bureaucrats/ 

civil servants; (4) pressure groups; (5) policy entrepreneurs and experts; (6) transnational 

corporations; (7) think tanks; (8) supra-national governmental and nongovernmental 

institutions; and (9) consultants.110 This research examined the evidence for involvement of 

these actors although, having identified these nine categories, Dolowitz and Marsh clearly 

wanted to discourage researchers explaining transfer solely in terms of actor decisions. The 

authors insisted that researchers should recognise ǘƘŀǘ ΨǇƻƭƛǘƛŎŀƭ ŀŎǘƻǊǎ ƻǇŜǊŀǘŜ ǿƛǘƘƛƴ 

ǎǘǊǳŎǘǳǊŀƭ ŎƻƴǎǘǊŀƛƴǘǎΩ ŘŜǊƛǾŜŘ ŦǊƻƳ ǘƘŜ ΨǇƻƭƛǘƛŎŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎΩ ǿƛǘƘƛƴ ǿƘƛŎƘ ǘƘŜȅ ƻǇŜǊŀǘŜ ŀƴŘ 

economic constraints.111 More recently, Stone has criticised an undue focus upon dynamics 

within the nation-State of policy transfer research (what she labels ΨƳŜǘƘƻŘƻƭƻƎƛŎŀƭ 

ƴŀǘƛƻƴŀƭƛǎƳΩύ.112 Stone stressed that international organisations and non-State actors such 

as interest groups and non-government organisations (NGOS), think-tanks, consultancies, 

law firms and banks are ΨƪŜȅ ŀŎǘƻǊǎ ƛƴ ǘƘŜ ƳŜŎƘŀƴƛŎǎ ƻŦ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊΩ.113  Separately, Stone 

has also highlighted the contribution of task forces, commissions of inquiry, media,114  

corporations,115 academics116 and the ΨǘƘƛǊŘ ǎŜŎǘƻǊΩ.117  The writings of Stone and Dolowitz 

and Marsh highlight the wide class of actors potentially involved in policy transfer.    

2.3.3 What is transferred?  

The ǇƻƭƛŎȅ ΨƻōƧŜŎǘǎΩ ǘƘŀǘ may be transferred are plausibly quite broad and in their articles of 

1996 and 2000, Dolowitz and Marsh identified eight. They were policy goals, content, 

instruments, programs, institutions, ideologies, ideas/ attitudes, and Ψnegative lessonsΩ.118  
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Wolman and Page added ΨǇƻƭƛŎȅ ƭŀōŜƭǎΩ, which they defined as ƴŀƳŜǎ ŀǇǇƭƛŜŘ ǘƻ ŀ ΨǿƛŘŜ 

range of policies reflecting ambiguous and loosely bundled ideas (i.e. privatization, 

ŜƴǘŜǊǇǊƛǎŜ ȊƻƴŜǎύΩΦ119 Stone lists ΨǊŜƎǳƭŀǘƻǊȅΣ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƻǊ ƧǳŘƛŎƛŀƭ ǘƻƻƭǎΩ ŀƴŘ ǇŜǊǎƻƴƴŜƭ 

as examples of what she labelled ΨƳƻŘŀƭƛǘƛŜǎΩ ƻŦ ǘǊŀƴǎŦŜǊ.120  Evans and Davies differentiated 

between the ΨǎƻŦǘΩ transfer of ideas and ideologies ŀƴŘ ΨƘŀǊŘΩ ǘǊŀƴǎŦŜǊ of objects such as 

institutions and programs.121 Reflecting upon the scope of transferable objects, Benson and 

Jordan surmised in 2011 ǘƘŀǘ ΨǘƘŜǊŜ ƛǎ ŀ ǎŜƴǎŜ ƛƴ ǿƘƛŎƘ ŀƭƳƻǎǘ ŀƴȅ ŦƻǊƳ ƻŦ ƪƴƻǿƭŜŘƎŜ 

ǘǊŀƴǎŦŜǊ Χ ŎƻǳƭŘ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ ŦƻǊƳ ƻŦ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊΦ122 This research focuses upon 

transfer of statutory injury compensation characteristics, which typically means legislative 

provisions that modify compensation for personal injury or death from accident.   

2.3.4 From where are lessons drawn?  

Three ƭŜǾŜƭǎ ƻŦ ΨƎƻǾŜǊƴŀƴŎŜΩ ŎƻǳƭŘ ōŜ ǘƘŜ ǎƻǳǊŎŜ ƻŦ ƭŜǎǎƻƴǎ for policy transfer according to 

Dolowitz and Marsh. ¢ƘŜȅ ǿŜǊŜ ǘƘŜ ΨƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŜǾŜƭΩ (international organisations such as 

the United Nations (UN) and World Bank)Τ ΨnationalΩ ƭŜǾŜƭ (national governments, both 

domestic and foreign) and ΨlocalΩ level (sub-national governments such as States, cities and 

local authorities).123 The authors emphasised that all three levels could draw lessons from 

and between one another.124 Recognising this fact, Evans and Davies reasoned that policy 

transfer could occur through at least 25 transfer pathways across transnational, 

international, national, regional and local spatial levels.125 Stone has stressed that transfer 

Ƴŀȅ ƻŎŎǳǊ ǎƛƳǳƭǘŀƴŜƻǳǎƭȅ ŦǊƻƳ ǎŜǇŀǊŀǘŜ ƧǳǊƛǎŘƛŎǘƛƻƴǎ ǎƻ ǘƘŀǘ ŀŎǘƻǊǎ ǘŀƪŜ ŀǿŀȅ ŀ ΨƳǳƭǘƛǇƭƛŎƛǘȅ 

ƻŦ ƭŜǎǎƻƴǎΩΦ126 Further, as Carroll noted, transfer from the UK to Australia has been identified 

as particularly significant.127 This research adopts a broad perspective on the locations from 

where lessons may be drawn and tests some of the assertions from past research about the 

sources of policy transfer in Australia.  
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2.3.5 What are the different degrees of polic y transfer?  

TƘŜ ΨŘŜƎǊŜŜΩ ƻŦ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ is the extent to which an object is transferred intact or varied 

from its initial form. Dolowitz and Marsh identified five transfer ΨdegreesΩ in their 1996 

article, which were ΨŎƻǇȅƛƴƎΩΣ ΨŜƳǳƭŀǘƛƻƴΩΣ ΨƘȅōǊƛŘƛǎŀǘƛƻƴΩΣ ΨǎȅƴǘƘŜǎƛǎΩ ŀƴŘ ΨƛƴǎǇƛǊŀǘƛƻƴΩ but 

then ΨƘȅōǊƛŘƛǎŀǘƛƻƴΩ ŀƴŘ ΨǎȅƴǘƘŜǎƛǎΩ were consolidated into ΨŎƻƳōƛƴŀǘƛƻƴǎΩ in their 2000 

article.128 This implied four degrees of policy transfer, which were: copying, emulation, 

hybridisation and combinations. Clearly, these degrees are not exhaustive and could be 

criticised for being arbitrary. However, the categorisation is useful and thus is relied upon in 

the case study analysis. 5ƻƭƻǿƛǘȊ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ΨŜƳǳƭŀǘƛƻƴΩ ƛƴǾƻƭǾŜŘ ΨǘǊŀƴǎŦŜǊ ƻŦ ǘƘŜ ƛŘŜŀǎ 

behind, but not the ŘŜǘŀƛƭǎ ƻŦΣ ǘƘŜ ǇƻƭƛŎȅ ƻǊ ǇǊƻƎǊŀƳƳŜΩΤ ΨŎƻƳōƛƴŀǘƛƻƴǎΩ ƛƴǾƻƭǾŜŘ ΨƳƛȄǘǳǊŜǎ 

ƻŦ ǎŜǾŜǊŀƭ ŘƛŦŦŜǊŜƴǘ ǇƻƭƛŎƛŜǎ ƻǊ ǇǊƻƎǊŀƳƳŜǎΩΤ ŀƴŘ ΨƛƴǎǇƛǊŀǘƛƻƴΩ existed when policy in another 

ƧǳǊƛǎŘƛŎǘƛƻƴ ƛƴǎǇƛǊŜŘ ŎƘŀƴƎŜ ōǳǘ ǘƘŜ Ŧƛƴŀƭ ƻǳǘŎƻƳŜ ōƻǊŜ ΨǊŜƭŀǘƛǾŜƭȅ ƭƛǘǘƭŜ ǊŜƭŀǘƛƻƴǎƘƛǇ or 

ǎƛƳƛƭŀǊƛǘȅ ǘƻ ǘƘŜ ƻǊƛƎƛƴŀƭΩΦ129 Adding to these ideas, Dussauge-Laguna suggested a further 

degree of ΨŎƻƴǘŜǎǘŜŘΩ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊΦ This produces an outcome that is ΨǎƛƎƴƛŦƛŎŀƴǘƭȅ 

ŘƛŦŦŜǊŜƴǘ ŦǊƻƳ ǘƘŜ ƻǊƛƎƛƴŀƭ άƳƻŘŜƭέ ōŜŎŀǳǎŜ ƻŦ ŎƻƴŦƭƛŎǘǎ ŀƴŘ ƴŜƎƻǘƛŀǘƛƻƴǎ ōŜǘween (and 

within) the key bureaucratic actors involved in the endeavourΩΦ130     

Various factors influence the degree of policy transfer according to past research. Dolowitz 

and Marsh argued that actorǎΩ identity was relevant. PƻƭƛǘƛŎƛŀƴǎ ǎŜŜƪƛƴƎ ŀ ΨǉǳƛŎƪ ŦƛȄΩ Ƴŀȅ 

pursue copying or emulation but bureaucrats were more likely interested in combinations 

for example.131  Dwyer and Ellison concluded that the transfer object was relevant. The 

authors insisted that ǘǊŀƴǎŦŜǊ ƻŦ ΨǎƻŦǘΩ ƻōƧŜŎǘǎ such as ideas and ideologies was more likely 

associated with ΨƛƴǎǇƛǊŀǘƛƻƴΩ ǿƘŜǊŜŀǎ transfer of ΨƘŀǊŘΩ objects was more likely associated 

with ΨŎƻǇȅƛƴƎΩΦ132  Characteristics of the recipient jurisdiction also affected transfer degree. 

Karch has implied, for example, that copying is more likely if decision-makers are uncertain 

about the impact of a policy and particularly if there is ΨƛƴǘŜƴǎŜ ǇŀǊǘƛǎŀƴ ŘƛǎŀƎǊŜŜƳŜƴǘǎ 
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ŀōƻǳǘ ǘƘŜ ǇƻƭƛŎȅΩǎ ǳƴŘŜǊƭȅƛƴƎ ƳŜǊƛǘǎΩΦ133 Robertson and Waltman have suggested that the 

political strength of a borrowing nation, capacity of the government and similarity of the 

context into which the borrowed program is inserted affect the capacity to copy.134  Thus, 

there is no consistent factor that determines policy transfer degree. Rather, past research 

has suggested that it may be influenced by transferee characteristics, transfer object 

characteristics and characteristics of the actors and contexts involved.  

2.3.6 What restricts or facilitates the policy transfer process?  

Like the evidence on policy transfer degree, past research has identified multiple factors 

that restrict or facilitate policy transfer. In 2009 for example, Dolowitz identified six ΨōǊƻŀŘ 

ŎŀǘŜƎƻǊƛŜǎΩ of restrictions. They were policy ΨŎƻƳǇƭŜȄƛǘȅΩ; institutional constraints; structural 

constraints; feasibility constraints; past relationships between the transferor and transferee; 

and language constraints.135 Benson and Jordan offered a more succinct four-type 

ŎŀǘŜƎƻǊƛǎŀǘƛƻƴ ƻŦ Ψdemand sideΩ, ΨprogrammaticΩ, ΨapplicationΩ ŀƴŘ ΨŎƻƴǘŜȄǘǳŀƭΩ constraints in 

2011.136  The authors ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ΨŘŜƳŀƴŘ ǎƛŘŜΩ ŎƻƴǎǘǊŀƛƴǘǎ ŜȄƛǎǘed because policy 

makers were Ψoften unwilling to move beyond the status quo unless forced to by 

unexpected shocksΩ.137 Dolowitz and Medearis note, for example, ǘƘŀǘ ΨŎǳƭǘǳǊŀƭ ŦƛƭǘŜǊǎΩ Ƴŀȅ 

influence ǇƻƭƛŎȅ ƳŀƪŜǊǎ ǘƻ ǎŜŜ ǘƘŜƛǊ ƭƻŎŀǘƛƻƴ ŀǎ ΨŘƛǎǘƛƴŎǘƛǾŜ ŀƴŘ ŜȄŎŜǇǘƛƻƴŀƭΩ ŀƴŘ ǘƘŜǊŜŦƻǊŜ 

unlikely to benefit from policy transfer.138 ΨtǊƻƎǊŀƳƳŀǘƛŎΩ constraints included the 

perception that a policy is unique and unsuited to transfer. ΨAǇǇƭƛŎŀǘƛƻƴΩ ŎƻƴǎǘǊŀƛƴǘǎ 

incƭǳŘŜŘ ǘƘŜ ΨƘƛƎƘ ǘǊŀƴǎŀŎǘƛƻƴ Ŏƻǎǘǎ ƻŦ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ŀŘƧǳǎǘƳŜƴǘΣ ǘƘŜ ǎŎŀƭŜ ƻŦ ŘƻƳŜǎǘƛŎ 

ŎƘŀƴƎŜ ǊŜǉǳƛǊŜŘ ŀƴŘ ǿƘŜǘƘŜǊ ǇƻƭƛŎƛŜǎ ǘƘŜƳǎŜƭǾŜǎ Ƴǳǎǘ ǳƴŘŜǊƎƻ ƳƻŘƛŦƛŎŀǘƛƻƴΩΦ139 

ΨCƻƴǘŜȄǘǳŀƭΩ ŎƻƴǎǘǊŀƛƴǘǎ included path dependency, historical background, institutional 
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structure, political context, ideological or cultural incompatibilities, bureaucratic and 

economic resources and interest group pressure.140   

Factors that facilitate policy transfer are similarly broad to the factors that restrict policy 

transfer. They include characteristics of the specific policy. Policies that are perceived to 

have been successful are more likely to transfer than policies for which knowledge of 

success is less certain for example.141 An ΨƛƴǘŜǊƴŀǘƛƻƴŀƭ ƳƻǾŜƳŜƴǘΩ ǘƻǿŀǊŘǎ ǊŜŦƻǊƳ also 

facilitates policy transfer142 together with geographic proximity. This is due to increased 

communication networks, overlapping media markets and heightened cultural and 

demographic similarities.143 Stone reasoned that a new government, political conflict, 

absence of scientific consensus, lack of information ŀƴŘ ΨǇƻƭƛŎȅ ŘƛǎŀǎǘŜǊǎ may facilitate policy 

transfer.144 Further, Bray, Taylor and Scrafton concluded that the political disincentive of 

ƘŀǾƛƴƎ ǘƻ ΨŘŜŦŜƴŘ ŀ ǳƴƛǉǳŜ ŀǇǇǊƻŀŎƘΩ Ƴŀȅ ƘŀǾŜ ŦŀŎƛƭƛǘŀǘŜŘ ƛƴǘŜǊǎǘŀǘŜ ǘǊŀƴǎŦŜǊ in their 

Australian study.145 

Evidence that shared history,146 language,147 culture, legal practiceΩ,148 political ideology149 

and ΨǇƻƭƛǘƛŎŀƭ ŀǎǇƛǊŀǘƛƻƴǎΩ150 facilitates policy transfer is particularly significant to this 

research. This is because of the historical connections between Australia, the UK and other 

Commonwealth nations. Pierson asserted that the search for alternative policy solutions in 

!ǳǎǘǊŀƭƛŀ Ψƛǎ ƭƛƪŜƭȅ ǘƻ ōŜ ōŜƎǳƴ ǿƛǘƘ ǘƘƻǎŜ {ǘŀǘŜǎ ǿƘƛŎƘ ŀǊŜ ǎŜŜƴ ǘƻ ōŜ Ƴƻǎǘ ǎƛƳƛƭŀǊΩ like the 
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UK, NZ, Canada and the USA for example.151 Castles has argued that the UK, Australia, NZ, 

/ŀƴŀŘŀ ŀƴŘ ǘƘŜ ¦{! ŀǊŜ ŀ ΨŦŀƳƛƭȅΩ ƻŦ ƴŀǘƛƻƴǎ that facilitates policy transfer.152 There is also 

some evidence of increased transfer within the Commonwealth. Writing from a comparative 

law perspective in 2009 for example, Spamann found that diffusion of corporate law among 

/ƻƳƳƻƴǿŜŀƭǘƘ ƴŀǘƛƻƴǎ ǿŀǎ ΨŎƻƴǘƛƴǳƛƴƎ ƻƴ ŀ ƳŀǎǎƛǾŜ ǎŎŀƭŜΩΦ153 There has been little 

historical evidence of transfer from nations or jurisdictions without a historical or cultural 

nexus to Australia.  

2.3.7 (Ï× ÉÓ ÔÈÅ ÐÒÏÃÅÓÓ ÏÆ ÐÏÌÉÃÙ ÔÒÁÎÓÆÅÒ ÒÅÌÁÔÅÄ ÔÏ ÐÏÌÉÃÙ ȬÓÕÃÃÅÓÓȭ ÏÒ ÐÏÌÉÃÙ ȬÆÁÉÌÕÒÅȭȩ 

Dolowitz and Marsh introduced this final question of their framework in their article of 

2000. It is not specifically addressed in this research as the case studies examine the transfer 

ƻŦ ƳǳƭǘƛǇƭŜ ƻōƧŜŎǘǎ ƻǾŜǊ ǘƛƳŜ ŀƴŘ ŀƴ ŜƳǇƘŀǎƛǎ ǳǇƻƴ ǘƘŜ ŎƻƴŘƛǘƛƻƴǎ ŦƻǊ ǇƻƭƛŎȅ ΨǎǳŎŎŜǎǎΩ ƻǊ 

ΨŦŀƛƭǳǊŜΩ ǿƻǳƭŘ ǊŜǉǳƛǊŜ ǎǇŜŎƛŦƛŎ ŀǘǘŜƴǘƛƻƴ in its own right. That said, there is some mention in 

passing of whether a transferred object was reported to have succeeded or failed. Dolowitz 

and Marsh outlined three factors that they felt had an impact upon policy ΨfailureΩ, being 

ΨǳƴƛƴŦƻǊƳŜŘ ǘǊŀƴǎŦŜǊΩΣ ΨƛƴŎƻƳǇƭŜǘŜ ǘǊŀƴǎŦŜǊΩ ŀƴŘ ΨƛƴŀǇǇǊƻǇǊƛŀǘŜ ǘǊŀƴǎŦŜǊΩΦ154 McConnell 

defines a policy as being Ψsuccessful insofar as it achieves the goals that proponents set out 

ǘƻ ŀŎƘƛŜǾŜΩΦ155     

2.4 Conclusion  

The Dolowitz and Marsh policy transfer definition and associated research framework is a 

valuable intellectual structure that this thesis relies upon to address its research question. 

This chapter has explained the definition, including two minor qualifications, and also 

outlined the intellectual contribution that Dolowitz and Marsh and other authors made in 

response to six questions from the research framework. As the chapter noted, Dolowitz and 

Marsh contend that policy transfer is explained by a set of factors that lie along a policy 

transfer continuum from lesson-drawing (perfect rationality) at one end to coercive transfer 

(direct imposition) at the other end. Multiple actors may be involved in transfer including 
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both State and non-State actors, with the potential objects of transfer ranging from hard 

objects such as programs and institutions to soft objects such as ideas and ideologies. In 

other words, policy transfer may occur between many levels of government, different policy 

ΨŦƛŜƭŘǎΩ and between government and non-government actors. Dolowitz and Marsh 

identified four degrees of policy transfer from copying to relying upon an object for 

inspiration and variations in between in their analyses. Characteristics of the transfer object; 

characteristics of the transferee and characteristics of the transferor may influence these 

transfer degrees according to past research. In addition, these characteristics may also 

restrict or facilitate policy transfer. As the chapter noted, there is considerable evidence that 

shared language, history, culture and legal system facilitates policy transfer. That finding is 

significant because of the ties between Australia, Anglosphere nations and within the 

Commonwealth. Research summarised in this chapter informed the case study analysis.   
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CHAPTER 3 

METHODOLOGY 

3.1 Introduction  

This thesis relied upon the case study method to address the research question what was 

the contribution of policy transfer during the evolution of statutory injury compensation in 

Australia?. It is not feasible to examine the contribution that policy transfer made to every 

instance of legislation modifying accidental injury compensation as there have been literally 

thousands in Australia. As such, the case study method was adopted. This chapter 

elaborates the rationale for using the case study method; the characteristics for an optimal 

case study and the approach towards designing case studies (section 3.2). Section 3.3 

outlines the information sources that provide data for this research and section 3.4 explains 

the processes used to examine those sources (ΨŘŀǘŀΩ). Section 3.5 outlines some limitations 

of the research approach and section 3.6 is the conclusion. 

3.2 Case study approach  

In concept, there are numerous ways in which a research question on the contribution that 

policy transfer made during the evolution of statutory injury compensation could be 

investigated. Approaches could include techniques drawn from history, anthropology, 

political science, public policy, administration or law and encompass statistical methods, 

textual analysis, interviews, surveys or case studies. Examining the contribution that policy 

transfer made to every legislative provision that modifies compensation would have 

provided the most comprehensive explanation. However, given the number of 

modifications, the approach would have been intractable, impractically expensive and 

prohibitively time consuming. Further analytical options such as surveys or interviews again 

were theoretically possible. However, the periods under analysis are lengthy and many 

individuals involved in the examples of policy transfer for consideration are no longer alive. 

Thus, the case study method was adopted. 

The case study method incorporated four case studies that were examined in detail, which 

accorded with the Eisenhardt recommendation of between four and ten cases.156  

Supporting reliance upon the case study method, George and Bennett note that this 
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approach ŀƭƭƻǿǎ ŦƻǊ ŀ ΨŘŜǘŀƛƭŜŘ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ŎƻƴǘŜȄǘǳŀƭ ŦŀŎǘƻǊǎΩ ǘƘŀǘ ŀǊŜ ƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ 

possible with statistical studiesΩ.157 That was important. Further, whereas statistical research 

requires the variables for analysis to be identified in advance of the study,158  the case study 

method permitted multiple variables that influenced policy transfer to be identified during 

the analysis. 

3.2.1 Case study design  and description  

The cases studies for this research were chosen purposefully. The object was to select cases 

best suited to addressing the research question rather than select cases that provided a 

statistically representative sample. As Neuman explains, ǘƘŜ ƻōƧŜŎǘ ƻŦ ΨǎŀƳǇƭƛƴƎΩ ƛƴ 

qualitative analysis such as this research ƛǎ ǘƻ άshine light intƻέ the subject under 

examinationΩΦ159 That is, rŜǎŜŀǊŎƘŜǊǎ ƴŜŜŘ ǘƻ ΨǎŜƭŜŎǘ ŎŀǎŜǎ ǘƘŀǘ ƎƛǾŜ ŀ ƳŀȄƛƳǳƳ ŀƳƻǳƴǘ ƻŦ 

ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ ǘƘŜ ǊŜǎŜŀǊŎƘ ƻōƧŜŎǘƛǾŜ ŀǘ ǎǘŀƪŜΩ rather than being representative 

necessarily.160  Flick reasons that Ψƛǘ ƛǎ ǘƘŜƛǊ ǊŜƭŜǾŀƴŎŜ ǘƻ ǘƘŜ research topic rather than their 

representativenessΩ which determines case selection in qualitative research.161 Further, Yin 

identified five general characteristics of an ΨŜȄŜƳǇƭŀǊȅΩ case study.162 They are that studies 

must: (1) be significant;163 (2) be ΨŎƻƳǇƭŜǘŜΩΤ164 (3) consider alternative perspectives; (4) 

display sufficient evidence; and (5) be ǿǊƛǘǘŜƴ ƛƴ ŀƴ ΨŜƴƎŀƎƛƴƎ ƳŀƴƴŜǊΩΦ These characteristics 

informed case study design. 

Building on these recommendations, three additional criteria shaped the case studies 

examined in this research. The first criterion was a requirement that the studies examine 

the contribution that policy transfer made to the most significant examples of statutory 

injury compensation in Australia.  ΨMost significantΩ in this context meant schemes that had 

existed or been countenanced in all States and Territories, and that involved the most 

detailed legislative interventions in terms of length and number. They were assessed to be 
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ǿƻǊƪŜǊǎΩ compensation; statutory criminal injuries compensation and legislation modifying 

compensation for personal injury or death from motor accident. 

Some notable examples of statutory injury compensation did not satisfy this ΨƳƻǎǘ 

ǎƛƎƴƛŦƛŎŀƴǘΩ ŎǊƛǘŜǊƛƻƴ. The research did not examine the contribution that policy transfer 

made to State and federal legislation capping aircraft ŎŀǊǊƛŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƛƴ ǘƘŜ ŜǾŜƴǘ ƻŦ ŀƴ ŀƛǊ 

accident for example.165 Also, the research did not examine legislation modifying damages 

for personal injury or death from medical negligence. Further, the Social Security Act 

1991 (Cth) has been acknowledged as ǘƘŜ ΨƳƻǎǘ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ǎŎƘŜƳŜ ŦƻǊ ǇǊƻǾƛŘƛƴƎ ŀ ōŀǊŜ 

ƳƛƴƛƳǳƳ ƻŦ ŦƛƴŀƴŎƛŀƭ ǎǳǇǇƻǊǘΩ ŦƻǊ injured Australians.166 However, it was not examined. As 

section 1.1 noted, the definition of statutory injury compensation focuses upon 

compensation for victims of accident. Social security support assists individuals that have 

acquired injury or disability from natural causes in addition to assisting accident victims so it 

was not analysed.  

The second key criterion that informed case study design was a requirement that the 

studies incorporate ŀ ΨƴŜƎŀǘƛǾŜ ŎŀǎŜΩ (or example of non-transfer of statutory injury 

compensation characteristics). Within the boundary ǎŜǘ ōȅ ǘƘŜ ΨƳƻǎǘ ǎƛƎƴƛŦƛŎŀƴǘΩ ŎǊƛǘŜǊƛƻƴΣ 

the examination of no-fault motor accident compensation was an obvious choice for this 

purpose. As section 1.1 outlined, only some governments have introduced no-fault motor 

accident compensation for most motor accident victims ŀƴŘ ǘƘŜƴ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ ǘƻ ŀƭǎƻ 

recover court-ordered damages differ. One of the case studies examines the reason(s) why, 

in the period from 1975 to 1989, only some governments enacted no-fault motor accident 

compensation when at different stages in the period it seemed that all governments would 

legislate.  

The third key criterion that informed case study design was another that dictated 

characteristics of a single case study. For most forms of statutory injury compensation, there 

has been limited literature on the contribution that policy transfer made. However, as 

Chapter 1 noted, some authors have asserted in passing that policy transfer made a major 
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contribution to initial ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ legislation.167  The third criterion, therefore, 

was a requirement to test the accuracy of these assertions. The case study on ǿƻǊƪŜǊǎΩ 

compensation focused its attention on the contribution that policy transfer made to 

legislation enacted around the turn of twentieth century specifically. The period begins from 

1882, which is the year that the first exŀƳǇƭŜ ƻŦ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ǿŀǎ 

made. The period ends with the enactment of the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнс (NSW).  

The remaining two case studies examined the contribution that policy transfer made to 

statutory criminal injuries compensation and legislative attempts to moderate damages for 

personal injury or death from motor accident όƭŀōŜƭƭŜŘ ΨŦŀǳƭǘ-based motor accident 

ŎƻƳǇŜƴǎŀǘƛƻƴΩύ. Their research periods were from the first example of legislation for each 

study until the research end date 30 June 2014. This followed criticism that past studies had 

failed to consider the implications of policy transfer over time.168 The case studies examined 

policy transfer during three phases of policy transfer that Carroll identified as Table 3.1 

outlines. 

TabƭŜ оΦм Ψ/ŀǎŜǎΩ ŀƴŘ ǘƘŜ /ŀǊǊƻƭƭ ǇƘŀǎŜǎ 

 Phase 1  

 (1788 ς 1850) 

Phase 2  

 (1851 ς 1901) 

Phase 3   

(1902 ς 1945) 

Phase 4   

(1946 ς 2012) 

Case 1Υ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ     

Case 2: fault-based motor accident 

compensation 

    

Case 3: criminal compensation     

Case 4Υ Ψƴƻ-ŦŀǳƭǘΩ ŎƻƳǇŜƴǎŀǘƛƻƴ     

 [Source: Original] 
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Final case study characteristics are the following: 

¶ Case study 1 examines the contribution that policy transfer made to colonial 

ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ {ǘŀǘŜ ŀƴŘ ŦŜŘŜǊŀƭ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

legislation enacted from 1882 to 1926. The research period commencement 

coincides with the year that ǘƘŜ ŦƛǊǎǘ ŜȄŀƳǇƭŜ ƻŦ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ 

legislation was enacted and ends in 1926 when the NSW Lang government enacted 

the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфн6 (NSW).  

¶ Case study 2 examines the contribution that policy transfer made to statutory 

criminal injuries compensation enacted in all States and Territories from 1967 to 

30 June 2014. The commencement year is the year that the first criminal injuries 

compensation statute, the Criminal Injuries Compensation Act 1967 (NSW), was 

made.  

¶ Case study 3 examines the contribution that policy transfer made to State and 

Territory legislative attempts to moderate damages for personal injury or death from 

motor accident in Australia. The research period begins in 1935, which was the year 

that the first provision banning trial by jury in motor accident claims was made. The 

research period ends on 30 June 2014. 

¶ Case study 4 examines the contribution that policy transfer and non-transfer made 

to State and Territory deliberations about no-fault motor accident compensation 

between 1973 and 1989. Specifically, the study examines the circumstances that led 

the governments in Victoria, Tasmania and the NT to enact no-fault motor accident 

compensation and the factors that discouraged other governments from transferring 

this notion. The research period end year is 1989 which represented a final 

opportunity to implement a 1984 NSW recommendation to introduce no-fault motor 

accident compensation.  

3.3 Data collection  

The data for this research was compiled from documentary evidence taken from both 

primary and secondary sources. This data was seen as both suitable and necessary to 

address the research question and its collection was informed by three key principles.  First, 

the scope of documents examined was broad. Common has written ǘƘŀǘ ΨŘŜǘŀƛƭŜŘ ŎƻƴǘŜƴǘ 
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ŀƴŀƭȅǎƛǎ ƻŦ ǾŀǊƛƻǳǎ ǘȅǇŜǎ ƻŦ ŘƻŎǳƳŜƴǘŀǘƛƻƴΩ ƛǎ necessary ǘƻ ΨŘŜǘŜŎǘΩ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ.169  

Similarly, Evans and Davies wrote ǘƘŀǘ ǊŜǎŜŀǊŎƘŜǊǎ ǎƘƻǳƭŘ Ψƭƻƻƪ ŦƻǊ ŀ ǇǊŜǇƻƴŘŜǊŀƴŎŜ ƻŦ 

ŜǾƛŘŜƴŎŜΩ ƻŦ ǘǊŀƴǎŦŜǊΦ170 Second, original and transferred injury compensation characteristics 

were compared where possible. This followed EvansΩ ƛƴǎƛǎǘŜƴŎŜ ǘƘŀǘ ΨώŘϐŜǘŀƛƭŜŘ ŎƻƳǇarison 

ƻŦ ǘƘŜ ǎǳōƧŜŎǘ ǇƻƭƛŎȅ ŀƎŀƛƴǎǘ ōƻǘƘ ŘƻƳŜǎǘƛŎ ŀƴŘ ƻǊƛƎƛƴŀƭ ǎŜǘǘƛƴƎǎΩ ƛǎ ΨŜǎǎŜƴǘƛŀƭΩ ǘƻ support the 

extent of transfer.171 Third, deliberate steps were taken to understand the context to 

transfer from sources such as parliamentary debates, historical accounts and other 

contextual information. Neuman has written that historical comparative analysis requires 

ǊŜǎŜŀǊŎƘŜǊǎ ǘƻ ōŜŎƻƳŜ ΨƛƳƳŜǊǎŜŘ ƛƴ ŀƴŘ ŀōǎƻǊōƛƴƎ ŘŜǘŀƛƭǎ ŀōƻǳǘ ŀ ŎƻƴǘŜȄǘΩ.172  Subsections 

3.3.1 ς 3.3.5 explain the forms of documentary evidence that this research examined 

specifically. 

3.3.1 Legislation  

Legislative provisions were a primary source of documentary evidence that this research 

examined. Typically, the examined provisions were of domestic origin, being made by State, 

Territory or federal parliaments. However, where other documentary evidence suggested 

that domestic content was transferred from international legislation, the foreign legislation 

was also analysed.  

3.3.2 Explanatory materials and parliamentary debates  

Explanatory memoranda (or explanatory statements in some jurisdictions and for some 

types of legislation) and parliamentary debates were another important source of 

documentary evidence. Explanatory memoranda are documents that governments prepare 

to accompany legislation through parliament. The documents are intended to explain 

legislation content while parliamentary debates contain speeches on the draft legislation. 

An obvious risk of relying upon government speeches in parliament and explanatory 

memoranda is that they may aggrandise or exaggerate legislation effects.173 Macdonald 

ǊŜŎƻƳƳŜƴŘǎ ǘƘŀǘ ƛǘ Ψƛǎ ǎƻǳƴŘ ǇǊŀŎǘƛŎŜ ǘƻ ŎƘŜŎƪ ǘƘƛƴƎǎ ŦǊƻƳ ƳƻǊŜ ǘƘŀƴ ƻƴŜ ŀƴƎƭŜΩ ƛƴ 
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documentary research.174 As such, in addition to analysing government speeches, the 

analysis also collected data from speeches of political opponents and minor party members. 

Legislation may also have been introduced and debated over several parliaments so it was 

important to trace the parliamentary progress of legislation and speeches on earlier 

versions and amendments.   

3.3.3 Other government documents  

The research examined documentary evidence from government documents besides 

legislation and explanatory memoranda. This followed Dolowitz sentiment that ΨƻŦŦƛŎƛŀƭ 

government statements provide the most direct evidence that [policy] transfer has 

ƻŎŎǳǊǊŜŘΩ.175 Examples of the other publications examined were annual reports of 

government agencies that dealt with statutory injury compensation, government media 

releases, speeches, consultation documents and budget papers. Additionally, the research 

examined archival State and Territory Cabinet information although access was very 

restricted and sometimes involved considerable lag times. 

3.3.4 Media reports  

Newspaper articles were a further source of documentary evidence. Articles provided 

insights into the public policy agenda and debate surrounding legislation. Also, the media 

could be influential at facilitating or discouraging policy transfer by shaping public 

perceptions of a reform proposal through newspaper editorials and reports. Dolowitz has 

ŎƻƳƳŜƴǘŜŘ ǘƘŀǘ Ƴŀǎǎ ƳŜŘƛŀ ƛǎ ΨƻƴŜ ƻŦ ǘƘŜ Ƴƻǎǘ ŎƻƳƳƻƴΩ ǿŀȅǎ ǘƘǊƻǳƎƘ ǿƘƛŎƘ ǘǊŀƴǎŦŜǊ 

agents learn about policies or programs in other jurisdictions.176  The media examined were 

all national, State, Territory and local newspapers accessible from the National Library of 

!ǳǎǘǊŀƭƛŀ Ψ¢ǊƻǾŜΩ ǿŜōǎƛǘŜΦ ²ƘŜǊŜ ƴŜŎŜǎǎŀǊȅΣ ǘƘŜ ǎǘǳŘȅ also accessed microfiche records of 

newspaper articles that were not available on Trove and articles from electronic databases 

ǎǳŎƘ ŀǎ ΨCŀŎǘƛǾŀΩΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ŦƻǊ ƳƻǊŜ ǊŜŎŜƴǘ Ŏƻƴtent. 

3.3.5 Biographical information and o ther secondary sources  

The final sources of documentary evidence that this research examined were 

autobiographies, biographies, secondary historical texts, journal articles and books. 
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Biographical information typically concerned individuals that were involved in the 

preparation and passage of statutory injury compensation such as the responsible Ministers, 

former Premiers, Prime Ministers and senior staff from key interest groups. The Australian 

Dictionary of Biography was a frequently accessed resource. The research examined 

publications by notable interest groups, such as their annual reports or submissions and 

accountǎ ƻŦ ōƻŘƛŜǎΩ ƘƛǎǘƻǊȅΦ ¢he research also examined secondary accounts of Australian 

history, the history of particular State jurisdictions and governments, a period in time or an 

organisation. This data provided useful information about any structural conditions that 

may have influenced policy transfer.    

3.4 Analysis  

The documentary evidence was analysed via a qualitative approach. The analysis first 

singled out legislation that modified the form and/ or eligibility conditions for statutory 

injury compensation in the research periods of each case study. The analysis investigated 

the contribution that policy transfer made to this legislation, beginning with the explanatory 

memoranda (where available). The analysis then examined the content of parliamentary 

debate on the legislation, proceeding on the basis that government speeches provided the 

ΨƻǊǘƘƻŘƻȄΩ explanation while non-government speeches provided an alternate, often critical 

perspective. Further insights were gleaned from government media releases, speeches, 

reports, budget papers and consultation documents. aŀǘŜǊƛŀƭǎΩ relevance was often 

identified from parliamentary debates or explanatory memoranda. The analysis also 

examined wider, potentially critical, documentary sources such as newspaper articles, 

industry submissions and academic publications. These broader sources could, in turn, 

direct attention to other, aforementioned materials. 

There were four objectives that guided the documentary analysis particularly. First, the 

analysis observed tests to identify policy transfer that Smith has summarised. Those tests 

are: 

- the need to show similarities between policy in the importing country/ jurisdiction 

and policies overseas/ in other jurisdictions; 

- the need for analysis to identify the agent(s) who transferred knowledge about 

policies and made policy makers aware of them; and 
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- the need for the analysis to prove that knowledge about policy transfer 

opportunities has been utilised by policy makers during policy development.177 

Second, the analysis focused upon identifying the ΨǿƘȅǎΩ ƻŦ ǘǊŀƴǎŦŜǊ, going to the first 

question of the Dolowitz and Marsh research framework and reflecting sentiment of 

authors such as Benson and Jordan178 and Stone.179  Third, the analysis accepted sentiment 

of authors ǎǳŎƘ ŀǎ /ƻƳƳƻƴ ŀƴŘ .Ŝƴǎƻƴ ŀƴŘ WƻǊŘŀƴ ǘƘŀǘ ǘƘŜ ΨǎǘǊǳŎǘǳǊŜŘ ŎƻƴǘŜȄǘ ǿƛǘƘƛƴ 

ǿƘƛŎƘ ώǘǊŀƴǎŦŜǊϐ ǘŀƪŜǎ ǇƭŀŎŜΩ ǎƘƻǳƭŘ ōŜ ŜȄŀƳƛned.180 Thus, secondary historical accounts, 

and contextual information such as biographies, were examined especially. Fourth, and 

particularly in the no-fault motor accident compensation case study as would be expected, 

the analysis examined explanations for any Ψƴƻƴ-ǘǊŀƴǎŦŜǊΩ identified. Evans felt that this was 

an important aspect to demonstrating policy transfer.181   

3.5 Limitations  

There were two key limitations of the research approach. First, the decision to rely upon the 

case study method imposed a limitation. As section 3.2 acknowledged, a comprehensive 

appraisal of the contribution that policy transfer made would involve a detailed assessment 

of the origins for every example of statutory injury compensation but this was not feasible. 

As such, the research necessarily limited its analysis to four case studies, which made the 

study tractable. Second, the decision to rely upon documentary analysis involved a potential 

limitation. Expanding the project to include documentary evidence and other research 

techniques such as actor interviews could have provided more detailed explanations of the 

contribution that policy transfer made. However, as section 3.1 noted, the case study 

research periods meant that accessing individuals with first-hand knowledge was not always 

feasible. The research deliberately analysed documentary evidence from multiple sources to 

obtain different perspectives on the contribution that policy transfer made. Personalised 

insights were also drawn from biographical information. It is felt that the approach to data 
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collection and examination of different documentary sources addressed any limitation that 

relying upon documentary analysis presented.  

3.6 Conclusion 

Of the various research approaches available for this study, the case study method was 

considered the most reliable and practical to address the research question. This chapter 

discussed the merits of the case study approach and explained the criteria that were relied 

upon to select the four case studies examined. The criteria included a requirement that 

studies examine the most significant examples of statutory injury compensation; a criterion 

to incorporate ŀ ΨƴŜƎŀǘƛǾŜ ŎŀǎŜΩ ŀƴŘ a criterion to test past assertions about policy transfer 

and early ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ legislation. The research relied upon documentary analysis 

with data drawn from sources such as legislation, explanatory memoranda, parliamentary 

debates, government documents, media articles and secondary texts. Analysis of the 

documents collected had regard to recommendations from past authors who suggested 

factors that transfer researchers should examine in particular. The reliance upon the case 

study approach and documentary analysis was acknowledged to involve limitations, but 

these were not assessed to be significant.  
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CHAPTER 4 

%-0,/9%23ȭ ,)!"),)49 !.$ 7/2+%23ȭ #/-0%.3!4)/.  

(1882 ɀ 1926)  

4.1 Introduction  

This chapter examines the results of the first case study undertaken for the purposes of this 

research. Its primary focus, consistent with the research question, is revealing the 

ŎƻƴǘǊƛōǳǘƛƻƴ ǘƘŀǘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƳŀŘŜ ǘƻ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ŜŀǊƭȅ 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŜƴŀŎǘŜŘ ŦǊƻƳ муун ǘƻ мфнсΦ Lƴ ǇŀǊǘƛŎǳƭŀǊΣ ǘƘŜ chapter 

asks why policy transfer occurred, what was the degree of transfer; what the sources of 

transfer were; what actors were involved and what factors restricted or facilitated transfer. 

The chapter assesses whether there was evidence for assertions that early Australian 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ΨŎƻǇƛŜŘΩ .ritish legislation182 ŀƴŘκƻǊ ǿŀǎ ΨōŀǎŜŘΩ ǳǇƻƴ 

British legislation.183 Also, the chapter tests the claims about statutory transfer in Australia 

that Carroll made.  As section 1.2 explained, Carroll contends that from around 1850 to 

мфллΣ ǘƘŜǊŜ ǿŀǎ Ψŀ ŎƻƴǘƛƴǳƛƴƎΣ ōǳǘ ŘŜŎƭƛƴƛƴƎΣ ŀƴŘ ƳƻǊŜ ǎŜƭŜŎǘƛǾŜ ǊŀǘŜ ƻŦ ǎǘŀǘǳǘƻǊȅ ǘǊŀƴǎŦŜǊΩ 

from the UK to Australia.184  From 1900 until World War II, Carroll contends that transfer 

from the UK continued but was even further in decline.185  

The chapter discovers, consistent with the CarǊƻƭƭ ŀǎǎŜǊǘƛƻƴΣ ǘƘŀǘ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ 

legislation and initial ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ ǿŜǊŜ ƛƴŘŜŜŘ ǎƻǳǊŎŜŘ 

overwhelmingly from the UK. However, transfer was not necessarily from final British 

legislation or UK legislation alone. Transfer from the UK diminished following passage of the 

first ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ statutes and was replaced by interstate transfer. Political 

ideology was integral to deciding what lessons transferred. The chapter is divided into six 

sections plus this introduction and the conclusion. The six section headings are titles of four 

UK statutes, the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld) and a section titled Ψ²ƻǊƪƳŜƴΩǎ 

/ƻƳǇŜƴǎŀǘƛƻƴ /ƻƴǾŜƴǘƛƻƴǎΩ. The sections examine transfer from the statute in the title and 

the section titled Ψ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ /ƻƴǾŜƴǘƛƻƴǎΩ examines transfer from 

International Labour Organization (ILO) Conventions.  
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4.2 %ÍÐÌÏÙÅÒÓȭ ,ÉÁÂÉÌÉÔÙ !ÃÔ υόότ (UK)  

4.2.1 Legislation overview  

The 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул, 43 & 44 Vict, c пн όΨ9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK)Ω) 

was made in response to legal deficiencies that injured British workers faced attempting to 

recover compensation in the nineteenth century. A British employee first proceeded against 

their employer for injuries negligently caused at work in 1837186  but cases were few and 

their prospects were limited.187 Litigation was costly, wages were low and employees risked 

recrimination if they proceeded against their employer.188 Employers were also protected 

from claims by three legal defences. They were: (1) proof ǘƘŀǘ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ŀŎǘƛƻƴǎ 

contributed to their injury (defence of contributory negligence); (2) proof that the employee 

was injured by a known risk or hazard of their employment (defence of voluntary 

assumption or risk or volenti non fit injuria); and (3) the defence of ΨŎƻƳƳƻƴ ŜƳǇƭƻȅƳŜƴǘΩΦ  

The defence of common employment, which the decision in Hutchinson v York, Newcastle 

and Berwick Railway Co189 affirmed, especially frustrated employee claims. The defence 

relieved employers from having to pay damages ƛŦ ǘƘŜƛǊ ŜƳǇƭƻȅŜŜΩǎ ƛƴƧǳǊȅ ǿŀǎ ŎŀǳǎŜŘ ōȅ 

ŀƴƻǘƘŜǊ ŜƳǇƭƻȅŜŜ όǎƻƳŜƻƴŜ ƛƴ ΨŎƻƳƳƻƴ ŜƳǇƭƻȅƳŜƴǘΩ ǿƛǘƘ ǘƘŜƳύΦ Throughout the 1860s 

and 1870s, there were attempts to limit or abolish employer defences, including the 

defence of common employment, but they failed.190 However, in 1877, a UK parliamentary 

select committee recommended that employers should be liable for employee injuries if the 

employer could have personally discharged oversight of the employee or if the employer 

had deliberately abdicated their personal responsibilities.191 This foreshadowed the 

9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK) which modified the defence of common employment.  
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 Priestley v Fowler (1837) 3 M & W 1. See discussion at P W J Bartrip and S B Burman, The Wounded Soldiers 
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4.2.2 Copying  

All Colonies transferred 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK) characteristics after colonial 

media described British deliberations192 and some even expressed support for the statute 

objects. The Brisbane Courier and The Sydney Morning Herald, for example, reported that 

ǘƘŜ IƻǳǎŜ ƻŦ [ƻǊŘǎΩ ǊŜŦǳǎŀƭǎ ǘƻ Ǉŀǎǎ ŀƴ 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ .ƛƭƭ ΨƻŦŦŜƴŘŜŘ Χ ǘƘŜ ǿƻǊƪƛƴƎ 

ƳŀƴΩΦ193 This support and coverage of British union deliberations194 piqued local union 

ƛƴǘŜǊŜǎǘΦ LƴŘŜŜŘΣ ǘǊŀŘŜ ǳƴƛƻƴǎ ōŜŎŀƳŜ ŀ ǾƻŎŀƭ ǘǊŀƴǎŦŜǊ ŀƎŜƴǘ ŦƻǊ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ 

legislation characteristics at a time when their political influence increased with the 

widening of the franchise. Within a few years, the Australian Labor party would form and its 

representatives entered parliamentΦ 5ŜƳƻƴǎǘǊŀǘƛƴƎ ǳƴƛƻƴǎΩ attitude, the chairperson of an 

1884 meeting of the SA Trades and Labour Council stated that the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ 

1880 (UK) ƘŀŘ ΨǇǊƻǾŜŘ ŀ ƎǊŜŀǘ ǎǳŎŎŜǎǎΩ ŀƴŘ ǘƘŜǊŜ ǿŀǎ ŀƴ ΨǳƴŘƻǳōǘŜŘ ƴŜŜŘΩ ŦƻǊ ƛǘǎ ǘǊŀƴǎŦŜǊ ǘƻ 

SA.195 Thus, in addition to altruistic considerations, political motivations also explained 

transfer.   

Colonies copied almost every aspect of the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK) when they 

transferred its characteristics.196 As a result, employees in the same ŎŀǘŜƎƻǊƛŜǎ ƻŦ ΨƳŀƴǳŀƭ 

ƭŀōƻǳǊΩ as the British statute had the same legal remedies against their employer as 

someone that was not an employee if they were injured in circumstances copied from the 

British legislation.197 Governments also copied qualifications upon this right. For example, 
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 See, eg, 'General Summary', The Sydney Morning Herald (Sydney), 19 July 1876, 7;  'Parliamentary', 
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 Workmen's Compensation Act 1897, 60 & 61 Vict, c 37, s 1. Those circumstances were generally personal 
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workman at the time of injury was bound to conform, and did conform, where such injury resulted from him 
ƘŀǾƛƴƎ ǎƻ ŎƻƴŦƻǊƳŜŘΩΤ  ŀƴ ΨŀŎǘ ƻǊ ƻƳƛǎǎƛƻƴ ƻŦ ŀƴȅ ǇŜǊǎƻƴ ƛƴ ǘƘŜ ǎŜǊǾƛŎŜ ƻŦ ǘƘŜ ŜƳǇƭƻȅŜǊΣ ŘƻƴŜ ƻǊ ƳŀŘŜ ƛƴ 
obedience to the rules or bylaws of the employer, or in obedience to particular instructions given by any 
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ǘƘŜ ΨŘŜŦŜŎǘΩ ƛƴ ǘƘŜ ǿŀȅǎΣ ǿƻǊƪǎΣ ƳŀŎƘƛƴŜǊȅ ƻǊ Ǉƭŀƴǘ that entitled employees to proceed 

against their employer had to have been undiscovered and/or not remedied by the 

employer due to their negligence or the negligence of someone that the employer had 

ŜƴǘǊǳǎǘŜŘ ǘƻ ƪŜŜǇ ǘƘŜ ǿŀȅǎΣ ǿƻǊƪǎΣ ƳŀŎƘƛƴŜǊȅ ƻǊ Ǉƭŀƴǘ ƛƴ ΨǇǊƻǇŜǊ ŎƻƴŘƛǘƛƻƴΩΦ198  

DƻǾŜǊƴƳŜƴǘǎΩ ŎƻǇȅƛng accorded with the Carroll contention ǘƘŀǘ ΨƳǳŎƘ ώŎƻƭƻƴƛŀƭϐ ƭŜƎƛǎƭŀǘƛƻƴ 

ŎƻƴǘƛƴǳŜŘ ǘƻ ōŜ ōŀǎŜŘ ƻƴ ǘƘŀǘ ǘǊŀƴǎŦŜǊǊŜŘ ŦǊƻƳ 9ƴƎƭŀƴŘΩΦ199 Clearly, the fact that colonial 

legislative bodies were subordinate to the British Parliament, with their laws liable to be 

overruled by that Parliament as Tasmanian Attorney General Andrew Inglis Clark noted in 

1891, provided some explanation for the copying.200 However, this was not a situation of 

Ψcoercive transferΩ from the Imperial Parliament as that term is understood by Dolowitz and 

Marsh. As Bennet and Forbes explain, ǘƘŜ Ψ/ƻƭƻƴƛŀƭ hŦŦƛŎŜ ǎȅƳǇŀǘƘƛǎŜŘ ǿƛǘƘ ƭƻŎŀƭ ƭŜƎƛǎƭŀǘƛǾŜ 

ŜȄǇŜǊƛƳŜƴǘǎ ŀƴŘ ŀŎǘƛǾŜƭȅ ŘƛǎŎƻǳǊŀƎŜŘ ǎŜǊǾƛƭŜ ŎƻƴŦƻǊƳƛǘȅΩΦ201 Rather, colonial governments 

copied British policy due to a mix of voluntary, coercive and indirectly coercive 

considerations. Hudson and Sharp suggest that colonial ƎƻǾŜǊƴƳŜƴǘǎΩ ōŜƭƛŜŦ ƛƴ ǘƘŜ 

ΨǎǳǇŜǊƛƻǊƛǘȅΩ ƻŦ .ǊƛǘƛǎƘ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘ ŎǳƭǘǳǊŜ was important.202 Possibly this belief reflected 

the fact that 34 per cent of the colonial population in 1880 had been born in the UK.203  

Further, Meaney contends that the ΨŎǳƭǘǳǊŀƭ ōŀƎƎŀƎŜΩ that many British settlers brought 

ǿƛǘƘ ǘƘŜƳ ΨƎǊŜǿ ƛƴ !ǳǎǘǊŀƭƛŀƴ ŜǎǘŜŜƳ ŀƴŘ ŀŦŦŜŎǘƛƻƴΩ ǎƻ ǘƘŀǘ ƛƴŘƛǾƛŘǳŀƭǎ ōƻǊƴ ƛƴ !ǳǎǘǊŀƭƛŀ 

Ψǘƻƻƪ ƛƴƻǊŘƛƴŀǘŜ ǇǊƛŘŜ ƛƴ ōŜƛƴƎ ƻŦ .ǊƛǘƛǎƘ ǎǘƻŎƪΩ.204 Economic dependence between the 
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Colonies and the UK was also important and there was a belief that copying British 

legislation limited legal challenges. Writing in respect of Victorian policy for example, Moore 

explained that ΨǘƘŜ ƎǳƛŘŀƴŎŜ ƻŦ 9ƴƎƭƛǎƘ ŘŜŎƛǎƛƻƴǎ ŀƴŘ 9ƴƎƭƛǎƘ ǘŜȄǘōƻƻƪǎΩ ŀŦŦƻǊŘŜŘ ƎǊŜŀǘŜǊ 

ΨŎŜǊǘŀƛƴǘȅΩ205 ǿƘŜǊŜŀǎ ΨώŘϐƛǾŜǊƎŜƴŎŜ ǿƻǳƭŘ ƳŜŀƴ ǳƴŎŜǊǘŀƛƴǘȅ Χ [and] Χ Ŏƻǎǘƭȅ ƭƛǘƛƎŀǘƛƻƴΩ 

before the law settled.206    

4.2.3 Restricted transfer   

Conservative parliamentarians from State upper houses could be pivotal to government 

decisions to copy British legislation as parliamentary responses to a ban upon 

ΨŎƻƴǘǊŀŎǘƛƴƎ-outΩ ŘŜƳƻƴǎǘǊŀǘŜŘΦ ¢Ƙƛǎ ǘƘŜǎƛǎ ŎƻƴǘŜƴŘǎ ǘƘŀǘ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ŀŎǘƛƻƴǎ in this 

respect were an example of ΨŎƻŜǊŎƛǾŜ ǘǊŀƴǎŦŜǊΩ as governments were forced to make, or 

more commonly not make, amendments against their will. In their articles of 1996 and 

2000, Dolowitz and Marsh used ΨŎƻŜǊŎƛǾŜ ǘǊŀƴǎŦŜǊΩ in the context of forced transfer by 

external actors only but this research widens its remit. Ψ/ƻƴǘǊŀŎǘƛƴƎ ƻǳǘΩ described a practice 

that emerged following passage of the Employers Liability Act 1880 (UK). It involved 

employees providing a written undertaking not to pursue (or ΨŎƻƴǘǊŀŎǘ ƻǳǘΩύ ƻŦ ǘƘŜƛǊ ǊƛƎƘǘǎ 

under the statute. In return, their employer typically agreed to contribute to or make a 

larger contribution to an accident relief fund that had been established to compensate 

injured employees.207 Contracting out attracted strident criticism from British trade unions, 

possibly because employee/ employer co-operation threatened their position and 

ƧŜƻǇŀǊŘƛǎŜŘ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ claims that, according to Bartrip and Burman, ΨŎƻǳƭŘ ōŜ ŀ 

ǇƻǿŜǊŦǳƭ ǊŜŎǊǳƛǘƛƴƎ ŘŜǾƛŎŜΩΦ208 When Griffiths v Earl of Dudley209 upheld the legitimacy of 

contracting out, unions and the British Liberal opposition unsuccessfully sought to legislate a 

ban. Acting in response to altruistic considerations and union lobbying, colonial 

governments also sought a ban. However, only the governments in SA, Queensland and WA 

succeeded in the face of strong conservative opposition.  
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Conservative ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ƻǇǇƻǎƛǘƛƻƴ to contracting out was grounded in anxiety about 

the implications for employers of departing from British legislation. NSW parliamentary 

debate provides an example. Inspired by British policy, the Parkes government in NSW had 

attempted to include three novel ǇǊƻǾƛǎƛƻƴǎ ƛƴ ǘƘŜ 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ .ƛƭƭ муун (NSW). They 

were a contracting out ban; inclusion of domestic servants among eligible employees and 

permission for employees to recover compensation if they notified their injury within 

12 weeks rather than the British six weeks. However, all three aspects were omitted. 

Typifying a majority of Legislative /ƻǳƴŎƛƭ ƳŜƳōŜǊǎΩ ǊŜǎǇƻƴǎŜs, Edward (later Sir Edward) 

Knox declared that if thŜ b{² .ƛƭƭ ΨǿŜǊŜ ŀ ǘǊŀƴǎŎǊƛǇǘ ƻŦ ώǘƘŜ 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул 

(UK)ϐΣ L ǎƘƻǳƭŘ ƘŀǾŜ ƴƻ Ŧŀǳƭǘ ǘƻ ŦƛƴŘ ǿƛǘƘ ƛǘΩ.210 Similarly, John Frazer felt that it was 

ΨŀŘǾƛǎŀōƭŜ ǘƻ Ŧƻƭƭƻǿ ǘƘŜ ŎƻǳǊǎŜ ŀŘƻǇǘŜŘ ōȅ ǘƘŜ 9ƴƎƭƛǎƘ ƭŜƎƛǎƭŀǘǳǊŜΩΦ211 There were like 

sentiments in Victoria where a resigned Attorney General declared in 1886 that the Gillies 

ƎƻǾŜǊƴƳŜƴǘ ǿŀǎ ƭŜŦǘ ǿƛǘƘ ƭƛǘǘƭŜ ŀƭǘŜǊƴŀǘƛǾŜ ōǳǘ ǘƻ ƛƴǘǊƻŘǳŎŜ ŀ ΨǘǊŀƴǎŎǊƛǇǘ ƻŦ ǘƘŜ 9ƴƎƭƛǎƘ !ŎǘΩ 

after Legislative Council opposition.212     

The colonial SA government succeeded in banning contracting out with the co-operation of 

some high profile parliamentarians that accepted its altruistic benefits. Future Premier 

/ƘŀǊƭŜǎ YƛƴƎǎǘƻƴ ŜƳǇƘŀǎƛǎŜŘ ǘƘŀǘ ŎƻƴǘǊŀŎǘƛƴƎ ƻǳǘ ΨƘŀŘ ōŜŜƴ ŦƻǳƴŘ ǘƻ ōŜ ŀ ŘŜŦŜŎǘ ƻŦ ǎƻƳŜ 

ƳŀƎƴƛǘǳŘŜΩ in the UK213 and there was sufficient support from parliamentarians that had 

promoted social welfare causes to pass the legislation. Legislative Council member Allan 

Campbell, who voted for a ban, ǿŀǎ ŀ ƳŜŘƛŎŀƭ ǇǊŀŎǘƛǘƛƻƴŜǊ ǘƘŀǘ ƘŀŘ ΨǘŜƴŘŜŘ ǘƻ ǘƘŜ ǇƻƻǊ ŀǘ 

the Adelaide HomeopatƘƛŎ aŜŘƛŎŀƭ /ƘŀǊƛǘȅΩΣ ŘŜǾƛǎŜŘ ŀ ΨƘƻƳŜ ǿƻǊƪƛƴƎ ǎŎƘŜƳŜ ŦƻǊ Χ ƻƴŜ ƻŦ 

!ŘŜƭŀƛŘŜΩǎ ǇƻƻǊŜǎǘ ǎǳōǳǊōǎΩ ŀƴŘ ΨǿƻǊƪŜŘ ǳƴǎǇŀǊƛƴƎƭȅ ƻƴ ƛƳǇǊƻǾŜƳŜƴǘǎ ǘƻ {ƻǳǘƘ !ǳǎǘǊŀƭƛŀΩǎ 

ƘŜŀƭǘƘ ƭŀǿǎΩ for example.214  Former Adelaide Mayor William Buik also voted for the ban and 
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stated that ƘŜ ōŜƭƛŜǾŜŘ ǘƘŀǘ ǘƘŜ 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ .ƛƭƭ мууп ό{!ύ ΨŦŀƛǊƭȅ ƳŜǘ ǘƘŜ 

ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ ǿƻǊƪƛƴƎ ŎƭŀǎǎΩΦ215   

Parliamentarian intervention was also critical to the contracting out ban in the 9ƳǇƭƻȅŜǊǎΩ 

Liability Act 1886 (Qld).216 The 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ Act 1886 (Qld) was described as ΨŎǊŜŀǘƛƻƴΩ 

of the Premier Sir Samuel Griffith217  who acknowledged that it had been ΨŦǊŀƳŜŘ on the 

ōŀǎƛǎΩ ƻŦ ǘƘŜ .ǊƛǘƛǎƘ ƭŜƎƛǎƭŀǘƛƻƴ ōǳǘ ƛƴŎƭǳŘŜŘ ΨǎƻƳŜ ŎƘŀƴƎŜǎ Χ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǊŜƳƻǾƛƴƎ 

ŘƻǳōǘǎΩΦ218 Those changes benefited both employers and employees. Griffith explained that 

a contracting out ban ǿŀǎ ƴŜŎŜǎǎŀǊȅ ōŜŎŀǳǎŜ ƛŦ ƭŜƎƛǎƭŀǘƛƻƴ ƛǎ ΨƎƻƻŘ ƭŀǿ ƛǘ ƻǳƎƘǘ ǘƻ ōŜ ǘƘŜ ƭŀǿ 

of the land and an employer ought not to be in a position to get his workmen to contract 

themselves out of iǘΩΦ219 Typifying ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ opposition, William Box 

and William Forrest branded ǘƘŜ ōŀƴ ŀǎ ΨƳƻǎǘ ǳƴ-9ƴƎƭƛǎƘΩ and an imposition upon 

ŜƳǇƭƻȅŜǊǎΩ ŦǊŜŜŘƻƳ ǘƻ contract.220  However, it passed. In part, this was because some 

Legislative Council members mistakenly believed that employers were already unable to 

contract out.221     

Like SA and Queensland, WA also traced its contracting out ban222 to parliamentarian 

personality and ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ opportunity to observe the implications of a 

ban in other Colonies. Walter (later Sir Walter) James and George Leake were key transfer 

agents. James had spent six months as a barrister in London in 1888 and, according to Hunt, 

ǘƘƛǎ ŜȄǇƻǎǳǊŜ ǘƻ ΨǳǊōŀƴ ǎǉǳŀƭƻǊ Χ ŎƻƴŦƛǊƳŜŘ ŀ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǘƘŜ ǳƴŘŜǊŘƻƎΩΦ223  James was 

ΨŀŎǘƛǾŜ ƛƴ ǊŜŦƻǊƳ ƎǊƻǳǇǎ ŀƴŘ Ŏƻ-ƻǇŜǊŀǘŜŘ ǿƛǘƘ ǘǊŀŘŜ ǳƴƛƻƴ ƭŜŀŘŜǊǎΩΦ224  This was significant 

as WA ǳƴƛƻƴ ƭŜŀŘŜǊǎ ƘŀŘ ŎƻƳƳƛǘǘŜŘ ǘƻ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ŀǘ ŀ ƳŜŜǘƛƴƎ ǘƻ 

establish a WA Trades and Labor Council on 9 December 1892. James insisted that the 
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9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ .ƛƭƭ муфп ό²!ύ ǎƘƻǳƭŘ ƛƴŎƻǊǇƻǊŀǘŜ ΨǘƘŜ Ƴƻǎǘ ǊŜŎŜƴǘ ŘŜŎƛǎƛƻƴǎ ƻŦ ǘƘŜ 

9ƴƎƭƛǎƘ ŎƻǳǊǘǎΩ225 and proposed transfer of a contracting out ban from the 9ƳǇƭƻȅŜǊǎΩ 

Liability Act Amendment Act 1891 (NZ).226 The conservative Forrest government and 

conservative parliamentarians in the Legislative Council blocked many James amendments 

but accepted a ban. Essentially this was on altruistic grounds although the emergent 

political influence of unions was relevant. From the 1880s, unions ƘŀŘ ōŜŜƴ ΨŜƴŘƻǊǎƛƴƎΣ 

ŦƛƴŀƴŎƛƴƎ ŀƴŘ ƳƻōƛƭƛǎƛƴƎ ŜƭŜŎǘƻǊŀƭ ǎǳǇǇƻǊǘΩ ŦƻǊ ǇŀǊƭƛŀƳŜƴǘŀǊȅ candidates in WA.227 Premier 

CƻǊǊŜǎǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǇŜǊƳƛǘǘƛƴƎ ǇŀǊǘƛŜǎ ǘƻ ŎƻƴǘǊŀŎǘ ƻǳǘ ǿƻǳƭŘ ƭŜŀǾŜ ŀ ΨƭƻƻǇƘƻƭŜΩ ŀƴŘ 

ΨώǘϐƘŜȅ ŀƭƭ ƪƴŜǿ ǘƘŀǘ ƛƴ Ƴŀƴȅ ŎŀǎŜǎΣ ŦƻǊ ǾŀǊƛƻǳǎ ǊŜŀǎƻƴǎΣ ŀŘǾŀƴǘŀƎŜ ǿŀǎ ǘŀƪŜƴ ƻŦ ǿƻǊƪƳŜƴΩ 

by contracting out.228   

¢ƘŜ ǇŀǎǎŀƎŜ ƻŦ ǘƛƳŜ ŀƴŘ ǇǊƻƎǊŜǎǎƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ opinions facilitated transfer of 

further disparity from the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK) when some colonial 

governments extended its protections to seamen. British unions had agitated to have 

seamen included among the manual workers that the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK) 

protected and, as with earlier experience, local unions echoed their demands. SeamenΩǎ 

protection was an aspect of the N{² [ŀōƻǊ tƭŀǘŦƻǊƳ ƻƴ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛǎƭŀǘƛƻƴ ƛƴ 

1891229 and also featured in the Progressive Political League of Victoria Platform of the 

same year.230 Conservative parliamentarians maintained reservations but progressive 

parliamentarians in SA facilitated the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ мууп (SA) being extended to 

seamen231 and the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муус (Qld) was also extended to seamen. 

However, this was not before a failed attempt in the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ 1886 Bill (Qld)232 

and conservative parliamentarians receiving an opportunity to assess inter-colonial 

implications. A former ƻǇǇƻƴŜƴǘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ΨŜȄǇŜǊƛŜƴŎŜ Χ ƘŀŘ ǊƻōōŜŘ [the 
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9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муус (Qld)] of many of its terrorsΩ ŦƻǊ ŜȄŀƳǇƭŜΦ233 Unions234  and 

media235  also lobbied for reform.  

4.3 7ÏÒËÍÅÎȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ !ÃÔ υόύϋ (UK)   

4.3.1 Legislation overview  

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфтΣ 60 & 61 Vict, c от όΨ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1897 ό¦YύΩύ was made in the final years before the turn of the century. The statute was the 

outcome of policy transfer itself after the conservative UK Salisbury government drew 

inspiration from social insurance reforms that the Bismarck government enacted.236 The 

legislation emerged following an ongoing political stalemate about contracting out237 and 

dissatisfaction with the complex eligibility criteria, delays and costly legal proceedings to 

receive protections under the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ муул (UK).238 Fraser implies that the 

statute was also part of a political strategy of the Salisbury governƳŜƴǘ ǘƻ ǳǎŜ ΨǎƻŎƛŀƭ ǇƻƭƛŎȅ 

ŀǎ ŀ ƳŜŀƴǎ ƻŦ ǳƴŘŜǊƳƛƴƛƴƎ ŀƴŘ ƘŜŀŘƛƴƎ ƻŦŦ ǎƻŎƛŀƭƛǎƳ ƛǘǎŜƭŦΩΦ239 The ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1897 (UK) prescribed amounts of compensation that employers had to 

Ǉŀȅ ƛŦ ŀƴ ŜƳǇƭƻȅŜŜ ǎǳŦŦŜǊŜŘ ΨǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ōȅ ŀŎŎƛŘŜƴǘ ŀǊƛǎƛƴƎ ƻǳǘ ƻŦ ŀƴŘ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦΩ 

their employment.240 An injury had to disable an injured employee for at least two weeks to 

be compensable241 and not be attributable to serious and wilful misconduct.242 The 

ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǿƻǊƪƳŀƴΩ ŜƭƛƎƛōƭŜ for compensation was limited to employees in particular 

manual professions such as those involved in employment on, in or about a railway, factory, 
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mine, quarry or engineering work.243 CǳǊǘƘŜǊΣ ŜƳǇƭƻȅŜŜǎ ŎƻǳƭŘ ƴƻǘ ǊŜŎƻǾŜǊ ǿƻǊƪŜǊǎΩ 

compensation and court-ordered damages for the same injury.244   

4.3.2 Emulation and inspiration  

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) was a new source of transfer for Colonial and 

State governments and its content informed local reform. The Dangerous Buildings Removal 

Act 1897 (Vic) provided for the removal of a fire-damaged, eight-storey building in central 

Melbourne and included ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) aspects. The British Bill 

circulated among Victorian parliamentarians and, together with their natural interest in 

working conditions; this facilitated a Labor proposal to transfer ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ 

Act 1897 (UK) provisions. Billy Trenwith explained that ǘƘŜǊŜ Ψǿŀǎ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ς it might 

even be said the probability ς ƻŦ ǎƻƳŜ ǎŜǊƛƻǳǎ ŘƛǎŀōƭŜƳŜƴǘ ƻǊ ǇŜǊƘŀǇǎ ŘŜŀǘƘΩ ŦǊƻƳ ǘƘŜ 

work.245 The Dangerous Buildings Removal Act 1897 (Vic) copied British characteristics. 

Subject to some exceptions, this meant that workmen employed in or about the repair, 

alteration or pulling down of the building became eligible for weekly compensation for up to 

three years or, if they had died, their dependents became eligible for ǘƘǊŜŜ ȅŜŀǊǎΩ ǿŀƎŜǎ ŀƴŘ 

reasonable medial or burial expenses were reimbursed if there were no dependents.246 

Parliamentary acceptance of the provision was likely facilitated by the small number of 

workers affected and the fact that their duties were not expected to last for longer than a 

few weeks or months.247   

4.3.3 Coercive transfer  

The first government to ŜƴŀŎǘ ŀ ŦƻǊƳŀƭ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎǘŀǘǳǘŜ ǿŀǎ the Kingston 

government in SA. The Kingston ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ƛƴǘǊƻŘǳŎŜŘ ŀ ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ 

Bill into the Colonial Parliament only months after the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт 

(UK) commenced. However, it and a further 1899 Bill failed. The fact that Premier Kingston 

attended parliamentary debate upon the British legislation248  facilitated this early appetite 
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to legislate. However, despite acknowledging ǘƘŀǘ Ƙƛǎ ƎƻǾŜǊƴƳŜƴǘ ŎƻǳƭŘ ΨŘƛǎŀǊƳ 

[parliamentary] opposition by adhering closelyΩ to the British legislation,249  Kingston was 

not content to copy the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) verbatim. TƘŜ ²ƻǊƪƳŜƴΩǎ 

Compensation Bills of 1898 and 1899 omitted a British rule that limited compensation for 

construction workers to those employed on buildings of particular height for example after 

Kingston ǎǘŀǘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ΨǳƴƧǳǎǘƛŦƛŀōƭŜΩΦ250  Transferring British Liberal opposition policy, 

the Bills also sought to extend the class of eligible workers to shipping workers and the 

ΨƛƴƧǳǊȅΩ ŘŜŦƛƴƛǘƛƻƴ permitted the inclusion of ŀƴȅ ƛƴƧǳǊȅ ΨŀǊƛǎƛƴƎ ƻǳǘ ƻŦ ƻǊ Ŏƻƴsequent upon 

any employment declared by proclamation to be dangerous or injurious to health, or 

ŘŀƴƎŜǊƻǳǎ ǘƻ ƭƛŦŜ ƻǊ ƭƛƳōΩΦ251   

TƘŜ ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛƭƭs were accused of being Ψǘƻƻ ƳǳŎƘ ŀ ŎƻǇȅΩ ƻŦ ǘƘŜ .ǊƛǘƛǎƘ 

legislation252 but conservative Legislative Council parliamentarians were dissatisfied. Council 

membership had changed since the 9ƳǇƭƻȅŜǊǎΩ [ƛŀōƛƭƛǘȅ !Ŏǘ мууп (SA) passed and it now 

resembled ǘƘŜ Ψōŀǎǘƛƻƴ ƻŦ ŎƻƴǎŜǊǾŀǘƛǎƳΩ ǘƘŀǘ .ǳǘƭƛƴ, Barnard and Pincus ascribed to all State 

upper houses at the turn of the twentieth century.253  Council defeated attempts to diverge 

from the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK), essentially due to concerns about the 

financial implications for employers of novel characteristics.254 As William Robinson 

explained, the House ƻŦ /ƻƳƳƻƴǎ ǿŀǎ ΨƭŀǊƎŜƭȅ ŎƻƳǇƻǎŜŘ ƻŦ ōǳǎƛƴŜǎǎƳŜƴ ŀƴŘ ǘƘŜ IƻǳǎŜ ƻŦ 

[ƻǊŘǎ ŀƭƳƻǎǘ ŜƴǘƛǊŜƭȅ ƻŦ ŜƳǇƭƻȅŜǊǎΩ ǿƘƛŎƘ ƳŜŀƴǘ ǘƘŀǘ {! ŜƳǇƭƻȅŜǊǎ ΨŎƻǳƭŘ ǘŀƪŜ ƛǘ ŀǎ ŀƴ 

ŀōǎƻƭǳǘŜ ƎǳŀǊŀƴǘŜŜ ǘƘŀǘ ƴƻ ƘŀǊƳ ƻǊ Ǌƛǎƪ ǿŀǎ ƭƛƪŜƭȅ ǘƻ ŀŎŎǊǳŜΩ ƛŦ ƭŜƎƛǎƭŀǘƛƻƴ ŎƻǇƛŜŘ ǘƘŜ 

²ƻǊƪƳŜƴΩǎ /ƻƳǇŜnsation Act 1897 (UK).255  

Ultimately, the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлл (SA) copied multiple ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1897 (UK) characteristics and government had to rely upon special 

circumstances to secure disparity. The election of former Premier Charles Kingston to the 

Legislative Council gave the government a one-seat majority in the vote to include seamen 
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ƛƴ ǘƘŜ ΨǿƻǊƪƳŀƴΩ ŘŜŦƛƴƛǘƛƻƴ for example.256  To pass a clause that included electric lighting 

ǿƻǊƪΣ ǿŀǘŜǊǿƻǊƪǎ ŀƴŘ ǇǊƻŎƭŀƛƳŜŘ ΨŘŀƴƎŜǊƻǳǎ ƻǊ ƛƴƧǳǊƛƻǳǎΩ ŜƳǇƭƻȅƳŜƴǘǎ ƛƴ ǘƘŜ ǾƻŎŀǘƛƻƴǎ 

eligible for compensation, the government accepted an unwieldy requirement for there to 

be an address from both houses of parliament before a proclamation could be made.257  

Also, the government secured a reduction in the minimum period that a worker had to be 

disabled to recover compensation όΩƳƛƴƛƳǳƳ Řƛǎŀōƛƭƛǘȅ ǇŜǊƛƻŘΩύ from two weeks to one.258  

This was after fending off a motion to copy the British two week period by highlighting 

ŘƛŦŦŜǊŜƴŎŜǎ ƛƴ ǘƘŜ ƴŀǘƛƻƴǎΩ ŎƭƛƳŀǘŜs, support for the reform from friendly societies and 

ŎƻƴŎŜǊƴ ƴƻǘ ǘƻ ƘŀǾŜ ƛƴƧǳǊŜŘ ǿƻǊƪŜǊǎ ΨǎǘŀǊǾŜΩ ōŜŦƻǊŜ Ǌeceiving compensation.259 The tortured 

experience highlighted ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ coercive approach although there 

was an exception. The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлл (SA) compensated ΨǇŜǊǎƻƴŀƭ 

injury arising out of and in the course of employmeƴǘΩ, which omitted the British 

requirement for injury to have arisen from ΨŀŎŎƛŘŜƴǘΩ.260 This was not mentioned in 

parliamentary debate apparently due to Council oversight. 

4.3.4 Transfer from NZ  

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлн (WA) was the second Australian ǿƻǊƪƳŜƴΩǎ 

compensation statute and it incorporated more discrepancies from the ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1897 (UK). Indeed, Walter (later Sir Walter) James, who attracted the 

ƭŀōŜƭ ƻŦ ΨaŜƳōŜǊ ŦƻǊ b½Ω ŦƻǊ Ƙƛǎ ŎƘŀƳǇƛƻƴƛƴƎ ƻŦ b½ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ƭŜƎƛslation 

characteristics,261  ŎƻƳƳŜƴǘŜŘ ǘƘŀǘ ǘƘŜ .ƛƭƭ ǿŀǎ ΨōŀǎŜŘΩ ǳǇƻƴ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ 

for Accidents Act 1900 (NZ) rather than the British statute.262 Minister for Lands Adam 

WŀƳŜǎƻƴ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜ ΨƳƻǊŜ ŎƭƻǎŜƭȅΩ ŦƻƭƭƻǿŜŘ ǘƘŜ b½ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴd that NZ 

ƭŜƎƛǎƭŀǘƛƻƴ ǿŀǎ ŀƴ ΨŀŘǾŀƴŎŜΩ ƻƴ ǘƘŜ British statute.263   
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Transfer from NZ reflected the political influence that Labor parliamentarians exerted in WA 

at the turn of the century. Two Labor parliamentarians had been elected to each of the 

federal Senate and the House of Representatives chambers for WA at the inaugural federal 

election. Six Labor representatives were also elected to the WA Legislative Assembly and 

Premier Leake relied upon their support to govern throughout 1901 and 1902.264 Labor 

parliamentarians and union officials had demonstrated their preparedness to act as transfer 

agent for NZ legislation. The inaugural Trades and Labour Congress in WA had endorsed the 

enactment of compulsory conciliation and arbitration and trade union legislation modelled 

on NZ legislation in 1899.265 Subsequently, provisions of NZ legislation and the Industrial 

Conciliation and Arbitration Act 1900 (WA) and Trade Unions Act 1902 (WA) overlapped.  

!ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ wƛŎƘŀǊŘ tŜƴƴŜŦŀǘƘŜǊ ŜƴǘƘǳǎŜŘ ǘƘŀǘ b½ ΨǎŜŜƳǎ ǘƻ ƘŀǾŜ had the hardihood 

Χ ǘƻ ǘŀŎƪƭŜ ǎǳōƧŜŎǘǎ ŎƻƴƴŜŎǘŜŘ ǿƛǘƘ ƛƴŘǳǎǘǊƛŀƭ ǎŎƛŜƴŎŜΩ ƛƴ ŀ ǿŀȅ ǘƘŀǘ ΨŎƻƳƳŜƴŘǎ ƛǘǎŜƭŦ ǘƻ ǘƘŜ 

ŀŘƳƛǊŀǘƛƻƴ ƻŦ ŀƴȅ ƻǘƘŜǊ ǇƻǊǘƛƻƴ ƻŦ ǘƘŜ .ǊƛǘƛǎƘ 9ƳǇƛǊŜΩΦ266    

Multiple ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлн (WA) provisions copied ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻn 

for Accidents Act 1900 (NZ) characteristics. Most obviously, the statute transferred NZ 

ƴƻƳŜƴŎƭŀǘǳǊŜ ƻŦ ΨǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΩ and also expressly extended to female267 and 

government employees268 like the NZ legislation. Further, the statute copied a NZ rule that 

amounts owed to workers in particular industries became a charge on employer assets269 

and a rule that permitted government to prescribe provisions for any mandatory accident 

insurance policy.270 The government would have liked to transfer more ²ƻǊƪŜǊǎΩ 

Compensation for Accidents Act 1900 (NZ) characteristics. However, like their counterparts 

in SA, the government faced opposition from conservative Legislative Council 

parliamentarians, essentially due to concerns about employer implications and interstate 
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competitiveness.271 The government was unable to transfer a NZ provision that widened the 

scope of employees protected to include employees injured on Ψŀƴȅ ƛƴŘǳǎǘǊƛŀƭΣ ŎƻƳƳŜǊŎƛŀƭ 

ƻǊ ƳŀƴǳŦŀŎǘǳǊƛƴƎ ǿƻǊƪΩ for example.272 Rather, it had to copy the narrower employment 

contexts to which the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлл (SA) applied.273 This ensured that 

WA employers were not disadvantaged compared to their SA counterparts. 

4.3.5 Further transfer from NZ  

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлр (Qld) was the third Australian ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

statute and continued transfer dynamics that affected its WA equivalent. The statue was 

passed after multiple failed attempts at reform from Labor. Indeed, reflecting their 

determination, Bowden contends that Queensland Labor entered the Morgan-Kidston 

coalition government ǘƻ Ψǿƛƴ ǘƘŜ ǇŀǎǎŀƎŜ ƻŦ ƛƴŘǳǎǘǊƛŀƭ ŀƴŘ ǇƻƭƛǘƛŎŀƭ ǊŜŦƻǊƳǎΩΦ274 There were 

more NZ characteristics in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлн (WA) than in the ²ƻǊƪŜǊǎΩ 

Compensation Act 1905 (Qld). Likely, this was because Labor formed part of government 

and labour interests demanded transfer from the NZ legislation. The Worker had 

commented in June 1901 ǘƘŀǘ ΨǿŜ ǿŀƴǘ ŀ ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƭƻƴƎ ǘƘŜ ƭƛƴŜǎ ƻŦ 

ǘƘŀǘ ǿƘƛŎƘ ŎŀƳŜ ƛƴǘƻ ŦƻǊŎŜ ƛƴ b½ ƭŀǎǘ ǿŜŜƪΩ for example.275 This was significant as The 

Worker ǿŀǎ ŀ ΨǇƻǿŜǊŦǳƭ ŦŀŎǘƻǊ ƛƴ vǳŜŜƴǎƭŀƴŘ [ŀōƻǊ ǇƻƭƛǘƛŎǎΩΦ276 Conservative 

parliamentarians had also received more opportunity to assess the financial implications of 

the NZ legislation. Transferred aspects of the ²ƻǊƪŜǊǎΩ /ƻƳǇŜnsation for Accidents Act 

1900 (NZ) included ǘƘŜ ΨǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΩ ƴƻƳŜƴŎƭŀǘǳǊŜ like in WA and a wider 

ΨǿƻǊƪŜǊΩ ŘŜŦƛƴƛǘƛƻƴ ǘƘŀǘ ƛƴŎƭǳŘŜŘ ŜƳǇƭƻȅŜŜǎ ƻƴ ŀƴȅ ǎƘƛǇ ƻǊ ǾŜǎǎŜƭ ƻŦ ŀƴȅ ƪƛƴŘΦ277 The 

government also adopted the broader employment contexts in which injuries could be 
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sustained and receive compensation from NZ. This included any agricultural work, work for 

the Queensland government and employment on, in or about any industrial, commercial, 

manufacturing or building work.278      

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛon Act 1905 όvƭŘύ ƘƛƎƘƭƛƎƘǘŜŘ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ǇǊŜǇŀǊŜŘƴŜǎǎ ǘƻ 

draw lessons from UK and interstate experience. Responding to a practice observed in the 

¦Y ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǇǊƻƘƛōƛǘŜŘ ŜƳǇƭƻȅŜǊǎ ŘŜŘǳŎǘƛƴƎ ŀƳƻǳƴǘǎ ŦǊƻƳ ŜƳǇƭƻȅŜŜǎΩ 

pay to fund future compensation.279 The government also prescribed minimum 

compensation for injured workers below age 21 as security280 and allowed government to 

reduce widowsΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƻǊ Ǉŀȅ ƛǘ ǘƻ someone else on account of remarriage, 

ΨŘǊǳƴƪŜƴƴŜǎǎΣ ƴŜƎƭŜŎǘ ƻŦ ŎƘƛƭŘǊŜƴ ƻǊ ƻǘƘŜǊ ǎǳŦŦƛŎƛŜƴǘ ƳƛǎŎƻƴŘǳŎǘΩΦ281 This followed a 

ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴΩǎ ǊŜǉǳŜǎǘ ōŀǎŜŘ ǳǇƻƴ anecdotal experience of widows 

ΨƳƛǎǳǎƛƴƎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ. Further, the government permitted infirm and older workers to 

agree alternate compensation, within legislated amounts,282 ƭŜǎǘ ǘƘƻǎŜ ǿƻǊƪŜǊǎΩ ΨŀŘŘŜŘ 

ǾǳƭƴŜǊŀōƛƭƛǘȅ ǘƻ ƛƴƧǳǊȅΩ ŘƛǎŎƻǳǊŀƎŜ ŜƳǇƭƻȅŜǊǎ ŦǊƻƳ ǊŜŎǊǳƛǘƛƴƎ ǘƘŜƳΦ283   

Employee concessions in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлр (Qld) attracted allegations 

that it was biased towards labour interests.284 However, conservative Legislative Council 

parliamentarians also compelled transfer and non-transfer of NZ characteristics that 

benefited employers. Conservative parliamentarians prevented government transferring a 

NZ amendment285  that reduced the minimum disability period from two weeks to one week 

for example. This was essentially due to concerns about the cost that a reduction would 

have for employers. The timeframe that workers had to lodge a compensation claim was 
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also reduced from the British six months from injury date286 to two months.287  Further, the 

period in which weekly payments were redeemable for a lump sum was reduced from six 

months to three months288  and compensation for injuries sustained while proceeding to or 

from employment was expressly denied.289 One industrialist parliamentarian declared that 

ǘƻ ŀƭƭƻǿ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴ ǘƘƛǎ ŎƛǊŎǳƳǎǘŀƴŎŜ ǿƻǳƭŘ ōŜ ΨƳƻƴǎǘǊƻǳǎΩ.290 Conservative 

ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ increased preparedness to dictate innovations would become significant.    

4.4 7ÏÒËÍÅÎȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ !ÃÔ υύτϊ (UK) 

4.4.1 Legislation overview  

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) was repealed by the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ 

Act 1906Σ с 9Řǿ тΣ Ŏ ру όΨ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс ό¦YύΩύ,291 which became a new 

transfer source. The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 1906 (UK) was made by the 

Campbell-Bannerman Liberal government, which had won a landslide election victory on 

5 December 1905. What distinguished the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) from its 

predecessor were considerably improved entitlements for injured workers. A revised 

workman definition substantially widened the scope of employees eligible for compensation 

ǘƻ ŀƭƭ ƛƴŘƛǾƛŘǳŀƭǎ ŜƳǇƭƻȅŜŘ ōȅ ǿŀȅ ƻŦ ΨƳŀƴǳŀƭ ƭŀōƻǳǊΣ ŎƭŜǊƛŎŀƭ ǿƻǊƪ ƻǊ ƻǘƘŜǊǿƛǎŜΩ for 

example.292 Seamen acquired rights to compensation,293 individuals that sustained 

particular prescribed industrial diseases became eligible for compensation294 and the 

minimum disability period was reduced from two weeks to one.295 This reflected the 

Workers' Compensation for Accidents Act Amendment Act 1902 (NZ).296  
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4.4.2 Restricted transfer  

No government copied multiple ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) provisions as was 

the case following the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK). Aspects of the new British 

statute transferred to federal statutes compensating injured seafarers that the Fisher Labor 

government made.297 However, conservative parliamentarians frustrated Labor 

parliamentarian attempts to transfer ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) 

characteristics at State levelΦ [ŀōƻǊ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ actions suggested that the ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK) had become the preferred benchmark ŦƻǊ ǿƻǊƪŜǊǎΩ 

compensation legislation. This was likely facilitated by the fact that the Liberal 

Campbell-Bannerman government was the main opposition to the Conservative party in 

1906 and therefore occupied a similar role to Labor. Evidence suggested that political 

ideology was important to transfer decisions at the time. Conservative parliamentarians had 

forced transfer from the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK), which the Conservative 

Salisbury government made for example. However, conservative parliamentarians 

overwhelmingly frustrated transfer of novel ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) 

characteristics.  

The first State ǘƻ ŜƴŀŎǘ ŀ ƴŜǿ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎǘŀǘǳǘŜ following the ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK) was the Wade conservative government in NSW. Premier 

Wade had assumed his position three weeks after the 1907 State election but no action was 

ǘŀƪŜƴ ƻƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǳƴǘƛƭ ƳƻƴǘƘǎ ŀŦǘŜǊ ǘƘŜ ŜƭŜŎǘƻǊŀƭ ŘŜŦŜŀǘ ƻŦ ǘhe conservative 

federal Deakin government in April 1910. Hogan explains that the federal ŘŜŦŜŀǘ ǎŜƴǘ ΨǎƘƻŎƪ 

ǿŀǾŜǎ ǘƘǊƻǳƎƘ ǘƘŜ b{² [ƛōŜǊŀƭ tŀǊǘȅΩ ŀƴŘ ΨǘƘǊŜŀǘŜƴŜŘ ŀ ƳŀǎǎŀŎǊŜΩ of its members at the 

forthcoming State election.298 Tƻ ǇǊŜǎŜƴǘ ƛǘǎŜƭŦ ƛƴ ŀ ΨƳƻǊŜ ǇƻǇǳƭƛǎǘ ƭƛƎƘǘΩΣ therefore, the 

ƎƻǾŜǊƴƳŜƴǘ ǿŜƴǘ ƛƴǘƻ ΨŦǳƭƭ ŎŀƳǇŀƛƎƴ ƳƻŘŜΣ ǿƛǘƘ ŀ ǊŀŦǘ ƻŦ ǇǊƻƳƛǎŜǎΩ ƛƴ ǘƘŜ ǇŀǊƭƛŀƳŜƴǘŀǊȅ 

session from June to August.299 The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ Act 1910 (NSW) was one of 

those promises ŀƴŘ ƘƛƎƘƭƛƎƘǘŜŘ ŎƻƴǎŜǊǾŀǘƛǾŜ ƎƻǾŜǊƴƳŜƴǘǎΩ concerns about aspects of the 

new British statute. The statute transferred Workmen's Compensation Act 1906 (UK) 

characteristics that were in the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK).  For an injury to be 
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compensable, for example, it had to arise Ψōȅ ŀŎŎƛŘŜƴǘ ƻǳǘ ƻŦ ŀƴŘ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦΩ 

employment.300  However, the statute did not transfer novel ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1906 (UK) characteristics such as compensation for categories of industrial disease. Also, the 

minimum disability period was two weeks whereas the UK had accepted one week.301   

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмл (NSW) was an early example of conservative State 

governments combining interstate characteristics rather than transferring British precedent. 

The Wade government copied ²ƻǊƪŜǊǎΩ /ƻƳǇensation Act 1905 (Qld) provisions that 

ŀŦŦŜŎǘŜŘ ǿƛŘƻǿǎΩ compensation eligibility for example302 and transferred the provisions 

concerning the amount of compensation for injured workers under age 21 or that were 

infirm.303 Further, rather than the inclusive, wide British ΨǿƻǊƪƳŀƴΩ ŘŜŦƛƴƛǘƛƻƴΣ the 

government emulated SA legislation so that b{² ŜƳǇƭƻȅŜŜǎ ƘŀŘ ǘƻ ōŜ ŜƴƎŀƎŜŘ Ψōȅ ǿŀȅ ƻŦ 

Ƴŀƴǳŀƭ ƭŀōƻǳǊΩ ƛƴ ǇǊŜǎŎǊƛōŜŘ ŜƳǇƭƻȅƳŜƴǘ ŎƻƴǘŜȄǘǎ ǘƻ ǉǳŀƭƛŦȅ ŦƻǊ ŎƻƳǇŜƴǎŀǘƛƻƴΦ304  These 

contexts included the unwieldy SA clause that permitted ƻǘƘŜǊ ΨŘŀƴƎŜǊƻǳǎΩ ŜƳǇƭƻȅƳŜƴǘǎ ǘƻ 

be proclaimed subject to a resolution from both houses of the NSW parliament.305  The 

explanation for this clause was essentially concerns about ensuring interstate 

competitiveness. 

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфм0 (Tas) followed the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1910 (NSW) and continued the bias towards employer interests of its predecessor. The 

conservative Lewis government members had purportedly ǳƴƛǘŜŘ ΨŀƎŀƛƴǎǘ ǘƘŜ [ŀōƻǊ 

ǘƘǊŜŀǘΩ306 and the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 1910 (Tas) imposed the tightest restrictions 

ǳǇƻƴ ŎƻƳǇŜƴǎŀǘƛƻƴ ŜƭƛƎƛōƛƭƛǘȅ ƻŦ ŀƴȅ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎǘŀǘǳǘŜ ƛƴ !ǳǎǘǊŀƭƛŀ. This was 

despite the initial Bill being introduced by Labor.307 Indeed, highlighting their philosophy 
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towards worker interests, government parliamentarians, including Premier Sir Elliott Lewis, 

attempted to ŎƻƳǇŜƭ ǿƻǊƪŜǊǎ ǘƻ ŎƻƴǘǊƛōǳǘŜ ǘƻǿŀǊŘǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ.308  

The Labor involvement, and Legislative Council co-operation, explained some aspects of the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мф10 (Tas) that benefited employers. In addition to copying the 

ΨǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΩ ƴƻƳŜƴŎƭŀǘǳǊŜ ŦǊƻƳ b½Σ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛƭƭ мфмл ό¢ŀǎύ 

reduced the minimum disability period to one week for example. The Legislative Council 

retained this concession on altruistic grounds after the Lewis government attempted to 

insert a two week threshold.309  Labor also transferred provisions of the ²ƻǊƪŜǊǎΩ 

Compensation Act 1905 (Qld) that prescribed minimum compensation for low income 

workers under age 21 and permitted older and infirm workers to agree alternate 

compensation.310  Further, Labor transferred a NZ table311  that prescribed the amounts of 

ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ǇŀǊǘƛŎǳƭŀǊ ƭƛǎǘŜŘ ƛƴƧǳǊƛŜǎ όΨǘŀōƭŜ ƻŦ ƳŀƛƳǎΩ).312  See Table 4.1 for an extract. 

Table 4.1 Extract, Second Schedule, ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмл (Tas) 

Nature of Injury Ratio to the Compensation for 

Total Incapacity (%) 

Loss of both eyes 100 

Loss of both hands 100 

Loss of both feet 100 

Loss of a hand and a foot 100 

Total and incurable loss of mental powers, involving inability to 

work 

100 

Total and incurable paralysis of the limbs or of mental power 100 

Total loss of the right arm or of the greater part of the arm 80 

¢ƻǘŀƭ ƭƻǎǎ ƻŦ ǘƘŜ ƭŜŦǘ ŀǊƳ ƻǊ ƻŦ ǘƘŜ ƎǊŜŀǘŜǊ ǇŀǊǘ ƻŦ ǘƘŜ ŀǊƳ ΧΧΦ 75 

  [Source: WƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмл (Tas)]  

The responsible NZ Minister that introduced the table in that country rationalised its 

inclusion on the grounds of ensuring consistency and predictability of payments for workers 

                                                           
308

 'House of Assembly: Friday, November 11: Workers' Compensation Bill', The Mercury (Hobart), 12 
November 1910, 8.  
309

 'Parliament: Legislative Council: Thursday, November 24: Workmen's Compensation Bill', The Mercury 
(Hobart), 25 November 1910, 7.  
310

 Workers' Compensation Act 1910 (Tas) sch 1 cl 1 provisos (b), (c) and (d). 
311

 Workers' Compensation Act 1908 (NZ) sch 2. 
312

 Workers' Compensation Act 1910 (Tas) sch 2. 



 

55 
 

and employers.313 Similar justifications were advanced for the tableΩǎ inclusion in the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘion Act 1910 (Tas).  

Aspects of the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмл (Tas) that benefited employees were the 

exception as, in the main, the Lewis government revised the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ 

Bill 1910 (Tas) to benefit employers. Like the NSW Wade government, the Lewis 

government did not want Tasmanian employers burdened by compensation responsibilities 

that did not exist interstate. Thus, the government removed a clause compensating 

industrial diseases that Labor had copied from the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK). 

Parliamentarians queried the applicability of some of the listed diseases to Tasmania.314 The 

government emulated SA and NSW legislation to permit additional ΨŘŀƴƎŜǊƻǳǎΩ ƛƴŘǳǎǘǊƛŜǎ to 

be added to the employment contexts in which injuries were compensable, provided a 

resolution was passed by both houses of Parliament.315 Reflecting Queensland legislation,316  

the government also copied the explicit prohibition on compensation for injuries sustained 

while proceeding to or from employment.317   

The Lewis government narrowed compensation characteristics that had originated in the 

²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK), which highlighted their determination to protect 

employer interests. To reflect a form ǇǳǊǇƻǊǘŜŘƭȅ ΨǘŀƪŜƴ ŦǊƻƳ ǘƘŜ ƻǊƛƎƛƴŀƭ 9ƴƎƭƛǎƘ !ŎǘΩ for 

example,318  the government defined ΨǿƻǊƪŜǊΩ as ŀƴȅ ǇŜǊǎƻƴ ŜƳǇƭƻȅŜŘ ƛƴ ΨƳŀƴǳŀƭ ƭŀōƻǳǊΩ ŀǘ 

any railway, ,factory, quarry, mine or engineering work provided the individual did not earn 

above a threǎƘƻƭŘ ŀƴŘ ǿŀǎ ƴƻǘ ƛƴ ΨŎŀǎǳŀƭ ŜƳǇƭƻȅƳŜƴǘΩΦ319 This combined restrictive 

elements of the workman definitions in both the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) 

and ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK). Also, due to an amendment that conservative 

parliamentarian Norman Ewing initiated,320 the government widened the British rule that 
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ǇǊŜŎƭǳŘŜŘ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ƛƴƧǳǊƛŜǎ ǎǳǎǘŀƛƴŜŘ ŦǊƻƳ ΨǎŜǊƛƻǳǎ ŀƴŘ ǿƛƭŦǳƭ ƳƛǎŎƻƴŘǳŎǘΩ. The 

revised preclusion included inƧǳǊƛŜǎ ŘƛǊŜŎǘƭȅ ŀǘǘǊƛōǳǘŀōƭŜ ǘƻ ΨƛƴǎƻōǊƛŜǘȅΩΣ ΨǎŜǊƛƻǳǎ ŀƴŘ ǿƛƭŦǳƭ 

neƎƭƛƎŜƴŎŜΩ ƻǊ ΨōǊŜŀŎƘ ƻŦ ŀƴȅ ǊǳƭŜ ǇǊƛƴǘŜŘ ŀƴŘ ǇǳōƭƛǎƘŜŘ ōȅ ǘƘŜ ŜƳǇƭƻȅŜǊ ŦƻǊ ǘƘŜ ǎŀŦŜǘȅ ŀƴŘ 

ǇǊƻǘŜŎǘƛƻƴΩ ƻŦ ŜƳǇƭƻȅŜŜǎΦ321 Attorney-General William Propsting explained that the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ Act 1010 (Tas) ǿŀǎ Ψƛƴ ǘƘŜ Ƴŀƛƴ ǘƘŜ 9ƴƎƭƛǎƘ !ŎǘΩ ōǳǘΣ ƛƳǇƻǊǘŀƴǘly, 

ΨŘƛŘ ƴƻǘ Ǝƻ ǎƻ ŦŀǊΤ ǘƘŜ ƳŀȄƛƳǳƳ ŎƻƳǇŜƴǎŀǘƛƻƴ ǿŀǎ ƭƻǿŜǊ ŀƴŘ ǘƘŜ Ŏƭŀǎǎ ƻŦ ǿƻǊƪŜǊǎ ŀŦŦŜŎǘŜŘ 

ǿŜǊŜ ƳƻǊŜ ƭƛƳƛǘŜŘΩΦ322   

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмл ό¢ŀǎύ ŘŜƳƻƴǎǘǊŀǘŜŘ ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ 

preparedness to frustrate Labor attempts to transfer WoǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1906 (UK) characteristics and the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмм (SA) was another 

example. From 1907, successive SA Labor governments had attempted to transfer 

²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) characteristics but faced opposition from a 

conservative dominated Legislative Council. Attorney General Bill Denny stressed that the 

²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛƭƭ мфмм (SA) ǿŀǎ ΨǾƛǊǘǳŀƭƭȅ ŀ ŎƻǇȅ ƻŦ ǘƘŜ LƳǇŜǊƛŀƭ !Ŏǘ ƻŦ мфлсΩ,323 

which would have secured Council acceptance in 1900. However, CoǳƴŎƛƭ ƳŜƳōŜǊǎΩ 

attitudes had changed. Australasian National League leader Beaumont Moulden declared 

that the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) ƘŀŘ ΨŜǾƛŘŜƴǘƭȅ ǿƻǊƪŜŘ ǳƴǎŀǘƛǎŦŀŎǘƻǊƛƭȅΩ 

due to attempts to amend it and litigation about its contents.324 Further, John (later Sir 

John) Duncan noted that Ψώƛϐƴ ǘƘŜ ƻƭŘ ŎƻǳƴǘǊȅΣ ƳŜƴ ƛƴ ŎŜǊǘŀƛƴ ŎŀƭƭƛƴƎǎ ǿŜǊŜ ƳǳŎƘ ƭŜǎǎ 

migratory in their habits thaƴ ǿŜǊŜ ǿƻǊƪƳŜƴ ƛƴ !ǳǎǘǊŀƭƛŀΩΦ325  

Legislative Council members insisted that the Verran government transfer compensation 

characteristics that emulated the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) and interstate 

legislation. Responding to Council demands for example, ǘƘŜ ΨǿƻǊƪƳŀƴΩ ŘŜŦƛƴƛǘƛƻƴ ǿŀǎ 

narrowed from the British approach ǘƻ ƛƴŘƛǾƛŘǳŀƭǎ ŜƴƎŀƎŜŘ ƛƴ ΨƳŀƴǳŀƭ ǿƻǊƪΩ ǿƛǘƘ classes 

such as workers whose average weekly earnings exceeded a threshold, out-workers and 
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domestic servants excluded.326 There was a notable exception to rejecting new British 

legislation however. This is because Council members did not insist upon their opposition to 

copying the list of compensable industrial diseases in the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1906 (UK). Council members had initially voiced concern that SA employers would be liable 

to compensate diseases acquired interstate if that provision were included.327 However, 

Chief Secretary Frederick Wallis stressed the presence of legislative protections which 

meant that liability would not accrue if disease was acquired elsewhere.328  Also, seeking 

appeasement, the Chief Secretary noted that the government had relented on its desire to 

transfer other aspects of the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) ǎƻ ΨǎǳǊŜƭȅ ǘƘŜ /ƻǳƴŎƛƭ 

ŎƻǳƭŘ ŀƭǎƻ ŎƻƴǎƛŘŜǊ ǘƘŜ ƳŀǘǘŜǊ ƛƴ ǘƘŜ ǎŀƳŜ ǎǇƛǊƛǘΩΦ329  Government entreaties were 

successful.330 

4.4.3 Increased transfer  

Labor parliamentarians continued their attempts to transfer ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1906 (UK) characteristics and gradually had more success. This reflected the passage of time 

ŀƴŘ ŎƻƴǎŜǊǾŀǘƛǾŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ability to assess implications of the British statute. As 

the CommoƴǿŜŀƭǘƘ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн (Cth) demonstrated, Labor 

parliamentarians were also increasingly prepared to innovate and improve ǿƻǊƪŜǊǎΩ 

compensation characteristics to benefit employees. The /ƻƳƳƻƴǿŜŀƭǘƘ ²ƻǊƪŜǊǎΩ 

Compensation Act 1912 (Cth) estaōƭƛǎƘŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ŦŜŘŜǊŀƭ ŜƳǇƭƻȅŜŜǎ ŀƴŘ 

generally ŦƻƭƭƻǿŜŘ ΨǘƘŜ ƭƛƴŜǎ Χ ƻŦ ǘƘŜ {ŜŀƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !ŎǘΨΦ331 This meant that it 

transferred characteristics of the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK). However, when the 

government would have proceeded with the UK one week minimum disability period, it 

faced strident internal demands for no minimum. Queensland Labor had attempted no 

minimum disability period in 1909 and eventually accepted a three day period.332 Reflecting 

Queensland Labor sentiment, Queensland Senator James {ǘŜǿŀǊǘ ǊŀƛƭŜŘ ǘƘŀǘ ΨǘƘŜ ŀǊōƛǘǊŀǊȅ 

term of one week is one of the most stupid and conservative propositions I ever heard 
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ofΩ.333 Duly, the /ƻƳƳƻƴǿŜŀƭǘƘ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн (Cth) had no minimum 

disability period. 

Labor continued transfer of ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) characteristics in the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн (WA). Unlike its equivalents in NSW, Tasmania and SA, the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн ό²!ύ ŘƛŘ ƴƻǘ ǊŜǎǘǊƛŎǘ ǘƘŜ ΨǿƻǊƪƳŀƴΩ ŘŜŦƛƴƛǘƛƻƴ ǘƻ 

indiǾƛŘǳŀƭǎ ƛƴǾƻƭǾŜŘ ƛƴ ΨƳŀƴǳŀƭ ƭŀōƻǳǊΩΦ334 Instead, the Scaddan government compensated 

ŜƳǇƭƻȅŜŜǎ ƛƴ ΨƳŀƴǳŀƭ ƭŀōƻǳǊΣ ŎƭŜǊƛŎŀƭ ǿƻǊƪ ƻǊ ƻǘƘŜǊǿƛǎŜΩ ǎƻ ƭƻƴƎ ŀǎ ǘƘŜȅ ŘƛŘ ƴƻǘ Ŧŀƭƭ ǿƛǘƘƛƴ 

particular excepted groups such as police and outworkers.335 The WA statute also 

compensated seamen, consistent with the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK);336 

reduced the minimum disability period from two weeks to one;337 and introduced 

notification timeframes that were consistent with those in the UK.338   

Three critical factors explained why the Scaddan government transferred ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK) characteristics and Labor parliamentarians in other States 

failed. First, the passage of time had allowed conservative parliamentarians to assess 

characteristicsΩ ƛƳǇƭƛŎŀǘƛƻƴǎ in other jurisdictions which allayed concerns. Legislative Council 

member William Patrick Snr noted that seamen were captured by the legislation in other 

States as justification for their inclusion in WA for example.339 Second, the absence of 

acrimonious relations between the Scaddan government and the WA Legislative Council 

such as those in SA obviously assisted policy transfer. Third, tƘŜ ŦŀŎǘ ǘƘŀǘ ΨLƳǇŜǊƛŀƭ 

authorities had circulated details of the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) and asked 

that reforms bŜ ΨōǊƻǳƎƘǘ ƛƴǘƻ ƭƛƴŜΩ ǿƛǘƘ ƛǘ likely had some impact.340 The Council did not 

accept all aspects of the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) however. In particular, 

Council members defeated a clause that copied the British list of compensable industrial 
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diseases despite its presence in SA. Members expressed concern that employers may be 

liable for diseases caused by earlier, perhaps unidentifiable, employers.341  

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн (WA) transferred compensation characteristics that 

benefited employees from sources besides the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK). In 

ƛǘǎ ǿƛŘŜǊ ΨƳŜƳōŜǊ ƻŦ ŀ ŦŀƳƛƭȅΩ ŘŜŦƛƴƛǘƛƻƴ for example, the Scaddan government transferred 

ŀǎǇŜŎǘǎ ƻŦ ǘƘŜ ΨǊŜƭŀǘƛǾŜΩ ŘŜŦƛƴƛǘƛƻƴ ŦǊƻƳ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлу (NZ).342 The 

governƳŜƴǘ ŀƭǎƻ ǊŜǎǘǊƛŎǘŜŘ ǎƻƭƛŎƛǘƻǊǎΩ ŀōƛƭƛǘȅ ǘƻ ŘŜŘǳŎǘ ŀƴȅ Ŏƻǎǘǎ ŦǊƻƳ ŀ ŎƻƳǇŜƴǎŀǘƛƻƴ 

award, which was based upon a NZ provision,343 and retained aspects of the ²ƻǊƪŜǊǎΩ 

Compensation Act 1902 (WA) that were initially copied from NZ such as the fact that 

amounts owed to injured employees were a charge on particular employer assets.344  

Further, the government introduced a table of maims.345 Passage of these aspects, and the 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмн (WA) in general, highlighted conservative 

parliamentariansΩ ƎǊƻǿƛng acceptance of compensation characteristics that benefited 

employees.  

TƘŜ ƛƴŀǳƎǳǊŀƭ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎǘŀǘǳǘŜǎ ŦƻǊ ±ƛŎǘƻǊƛŀ reiterated conservative 

parliamentariansΩ ƛƴŎǊŜŀǎŜŘ ŀŎŎŜǇǘŀƴŎŜ ƻŦ improved ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŜƴǘƛǘƭŜƳŜƴǘǎΦ 

Six attempts tƻ ƭŜƎƛǎƭŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ had been made in Victoria since 1905346 

and ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛƭƭ мфмп ό±ƛŎύ characteristics contents had been debated to 

such an extent that there was little new from prior Bills. The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1914 (Vic) and WorkersΩ Compensation Act 1915 (Vic) transferred multiple ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK) characteristics. Likely, as with the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1912 (WA), this transfer was facilitated by the passage of time. Conservative 

parliamenǘŀǊƛŀƴ WƻƘƴ aǳǊǊŀȅΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ŘŜŎƭŀǊŜŘ ǘƘŀǘ Ψώƻϐƴ ǘƘŜ ǿƘƻƭŜ ώƛƴ ǊŜǎǇŜŎǘ ƻŦ 

workers compensation], the experience of the Motherland has been of a satisfactory 
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ƪƛƴŘΩΦ347 Also influential would have been the fact that all other States had legislated, 

providing a further guide on implications.  

The Victorian statutes also transferred multiple NZ characteristics, in part reflecting Labor 

contributions to earlier Bills. The Peacock government transferred the ability for judges to 

award compensation as either a lump sum or weekly payment for example,348  incorporated 

a table of maims and permitted courts to increase compensation if an employer had caused 

ŀƴ ΨǳƴǊŜŀǎƻƴŀōƭŜ ŘŜƭŀȅΩ ƛƴ ǎŜǘǘƭŜƳŜƴǘ.349 Further reflecting NZ legislation,350 the 

government also established a State Accident Insurance Office to compete with the private 

sector and offer ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ insurance.351 This reflected concern that private 

insurers may not offer insurance in respect of some employees perceived as more 

vulnerable to injury and highligƘǘŜŘ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ŀƭǘǊǳƛǎǘƛŎ ŎƻƴŎŜǊƴ ǘƻ ƛƳǇǊƻǾŜ 

ŜƳǇƭƻȅŜŜǎΩ ǎǳǇǇƻǊǘ.352  Significantly, the Peacock government also introduced the first legal 

ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŜƳǇƭƻȅŜǊǎ ǘƻ ǘŀƪŜ ƻǳǘ ŀǇǇǊƻǾŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ƻǊ ŦŀŎŜ ŀ 

penalty.353  A key propoƴŜƴǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ ƻƴƭȅ ǿŀȅ ƻŦ Ψƴƻǘ ƛƳǇƻǎƛƴƎ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇ 

ƻƴ ŜƳǇƭƻȅŜǊǎΩ ŦǊƻƳ ǳƴŀƴǘƛŎƛǇŀǘŜŘ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊƛŜǎ ŎƭŀƛƳǎ ǿŀǎ ōȅ ƳŀƪƛƴƎ ƛƴǎǳǊŀƴŎŜ 

obligatory.354   

4.5 7ÏÒËÅÒÓȭ #ÏÍÐÅÎÓÁÔÉÏÎ !ÃÔ υύυϊ (Qld)  

4.5.1 Legislation overview  

Victorian innovation in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмп (Vic) and WorkersΩ 

Compensation Act 1915 (Vic) preceded significant novelty in Queensland legislation. The 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld) was a landmark statute in the evolution of workersΩ 

compensation in Australia. The statute pioneered a radical revision of the test that 

ƎƻǾŜǊƴƳŜƴǘ ǊŜƭƛŜŘ ǳǇƻƴ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŜƭƛƎƛōƛƭƛǘȅ and transferred 

system characteristics from a notable new source. The statute was drafted by Premier T J 

Ryan, Assistant Minister for Justice John Fihelly and the Under Secretary for Justice and 
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Crown Solicitor Thomas McCawley.355  McCawleyΩǎ ƛƴǾƻƭǾŜƳŜƴǘ ǿŀǎ ƛƴǘŜƎǊŀƭ ŀǎ ƘŜ ǇǊŜǇŀǊŜŘ 

ŀ ΨǾŜǊȅ ŎƻƳǇǊŜƘŜƴǎƛǾŜΩ ƳŜƳƻǊŀƴŘǳƳ Ǉƻƛƴǘing out the advantages of compulsory insurance 

and outlining state insurance systems in Nevada and Washington.356 These insights would 

become significant as the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld) transferred US legislation. 

According to Murphy, McCawley would take a ΨƭŜŀŘƛƴƎ ǊƻƭŜΩ ƛƴ ŘǊŀŦǘƛƴƎ ǘƘŜ ²ƻǊƪŜǊǎΩ 

Compensation Bill 1916 (Qld).357  For his part, Assistant Minister for Justice Fihelly had been 

a regular contributor to The Worker from 1906; had part responsibility for Labor party 

ŎŀƳǇŀƛƎƴ ƭƛǘŜǊŀǘǳǊŜ ŀƴŘΣ ŀŎŎƻǊŘƛƴƎ ǘƻ /ǊƻǳŎƘƭŜȅΣ ǿŀǎ ΨǿŜƭƭ-readΩ ŀƴŘ ŀƴ ΨƛƴƴƻǾŀǘƻǊΩΦ358     

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld) transferred ¦Y ǿƻǊƪŜǊǎΩ compensation 

characteristics that favoured injured workers. Government emulated the broad ΨǿƻǊƪƳŀƴΩ 

definition in the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) for example;359 compensated 

industrial diseases that overlapped with those in the UK;360 and transferred a table of 

maims.361 In addition, the government implemented beneficial interstate compensation 

characteristics. From Victoria for example, government transferred the provision that 

mandated ŜƳǇƭƻȅŜǊǎ ƘƻƭŘ ŀǇǇǊƻǾŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜΦ362 Further, from 

Victoria and NZ, and also reflecting a commitment to state-owned enterprises that 

Queensland Labor had made from 1898,363 the government established a State Accident 

Insurance Office.364 This Office functioned as a monopoly which Premier Ryan had 
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advocated from 1905.365 According to Cowan, the monopoly decision ǿŀǎ ΨǳƴŀǎƘŀƳŜŘƭȅ 

ŘƛǊŜŎǘŜŘ ǘƻǿŀǊŘǎ ŜƴŘƛƴƎ ǘƘŜ ƘǳƎŜ ǇǊƻŦƛǘǎ ƎŀƛƴŜŘ ōȅ ƛƴǎǳǊŀƴŎŜ ŎƻƳǇŀƴƛŜǎΩΦ366   

The decision to establish the State Accident Insurance Office complemented transfer of US 

compensation characteristics, which were another example of transfer motivated by 

government desire to improve compensation. As preceding paragraphs explain, NZ 

legislation had been a preferred source of woǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ for Labor 

from the turn of the century before the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) gained 

primacy. However, it seemed that when the Ryan government enacted the ²ƻǊƪŜǊǎΩ 

Compensation Act 1916 (Qld), US legislation was a new benchmark. No doubt this was 

facilitated by, or perhaps explained, the aforementioned McCawley memorandum on US 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΦ ¢ƘƻƳƛǎ ŀƴŘ ²ŀƭŜǎ ŀƭǎƻ ƴƻǘŜ ǘƘŀǘ ƛƴ ǘƘŜ ΨƭŀǘŜ ǿƛƴǘŜǊ ƳƻƴǘƘǎ ƻŦ 

мфмрΩΣ ǘƘŜ vǳŜŜƴǎƭŀƴŘ 5ŜǇŀǊǘƳŜƴǘ ƻŦ WǳǎǘƛŎŜ ΨŎƻƴŘǳŎǘŜŘ ŜȄǘŜƴǎƛǾŜ ǿƻǊƭŘǿƛŘŜ ǊŜǎŜŀǊŎƘ Χ ǘƻ 

ŦƛƴŘ ƻǳǘ Ƙƻǿ ŘƛŦŦŜǊŜƴǘ ŎƻǳƴǘǊƛŜǎ ƘŀƴŘƭŜŘ ǘƘŜ ƛǎǎǳŜ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΩΦ367   

Compensation characteristics transferred from the US were significant. Reflecting West 

Virginian legislation,368  the government narrowed the UK rule that precluded compensation 

for injury sustained from serious and wilful misconduct so that it became a rule that 

ǇǊŜŎƭǳŘŜŘ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ƛƴƧǳǊȅ ŎŀǳǎŜŘ ōȅ ΨƛƴǘŜƴǘƛƻƴŀƭƭȅ ǎŜƭŦ-ƛƴŦƭƛŎǘŜŘ ƛƴƧǳǊȅΩΦ369 The 

government also permitted compensation for personal injury sustained away from 

employment if the employee had been acting in the course of their employment or under 

employer instructions or they were injured on a journey to or from such employment.370 

This transferred Washington State policy.371 These US characteristics complemented a 
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ǊŜǾƛǎŜŘ ƴŜȄǳǎ ǘƻ ŜƳǇƭƻȅƳŜƴǘ ǘƘŀǘ ǇŜǊƳƛǘǘŜŘ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ƛƴƧǳǊȅ ōȅ ŀŎŎƛŘŜƴǘ Ψŀǘ ǘƘŜ 

ǇƭŀŎŜ ƻŦΩ ŜƳǇƭƻȅƳŜƴǘ ƛƴstead of the British formulation of injury Ψƻǳǘ ƻŦΩ ŜƳǇƭƻȅƳŜƴǘΦ372 

4.5.2 Restricted  transfer  

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘion Act 1916 (Qld) was a new transfer source for Australian 

governments but the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (NSW) demonstrated that 

conservative parliamentarians could still compel transfer. The NSW Holman Labor 

government had announced its aspiration to introduce a social-ƛƴǎǳǊŀƴŎŜ ōŀǎŜŘ ǿƻǊƪŜǊǎΩ 

compensation scheme in 1913.373 However, this plan lapsed when the government 

confronted sustained opposition to its legislative program from the conservative-dominated 

Legislative Council. Between 1910 and 1916, the Council blocked 25.1 per cent of the 412 

Bills that the Holman and preceding McGowan Labor governments introduced. This 

compared to 8.1 per cent of the 210 Bills that non-Labor governments had introduced 

between 1904 and 1910.374 The level of obstructiƻƴ ǿŀǎ ΨǳƴǇŀǊŀƭƭŜƭŜŘΩ ŀŎŎƻǊŘƛƴƎ ǘƻ IŀƎŀƴ 

and Turner375 and this likely facilitated the re-aligned Holman Nationalist government to 

copy nearly all aspects of the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлс (UK) in the ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1916 (NSW). A rare exception was the inclusion of additional diseases in 

the list of compensable industrial diseases.376   

4.5.3 Increased transfer  

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (NSW) proved an anomaly among transfer 

approaches. This is because other governments increasingly transferred ²ƻǊƪŜǊǎΩ 

Compensation Act 1916 (Qld) characteristics as WA and SA legislation demonstrated. 

Reflecting the Workers Compensation Act 1916 (Qld) for example, the Collier Labor 

government in WA ƻōƭƛƎŀǘŜŘ ŜƳǇƭƻȅŜǊǎ ǘƻ ƘƻƭŘ ŎƻƳǇƭȅƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎation 

insurance377 and compensated mining and industrial diseases in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ 
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Act Amendment Act 1924 (WA).378  Also, going further than the one day minimum disability 

period in Queensland, the government abolished a minimum period altogether.379  

Apparently, this had been WA Labor policy since 1920.380  The government would have liked 

to transfer more ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld) characteristics but it met 

parliamentary opposition. The WA Legislative Council rejected the widened nexus between 

employment and injury to recover compensation in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1916 (Qld) for example. Also, the Council abolished what the future Premier Sir James 

aƛǘŎƘŜƭƭ ōǊŀƴŘŜŘ ǘƘŜ ΨǊƛŘƛŎǳƭƻǳǎΩ381 clause that would have allowed compensation for 

injuries sustained journeying to and from work. The consistent explanation for this 

opposition was concern about the implications that these provisions would have for 

employers. 

The SA Gunn Labor government continued the approach of transferring Workers 

Compensation Act 1916 (Qld) characteristics in the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ CǳǊǘƘŜǊ 

Amendment Act 1924 (SA). Government ƛƴǘǊƻŘǳŎŜŘ ŀ ǿƛŘŜƴŜŘ ΨǿƻǊƪŜǊΩ ŘŜŦƛƴƛǘƛƻƴ ǘƻ ƛƴŎƭǳŘŜ 

servants and clerical workers382 and obliged employers to insure against potential liabilities 

for workplace injury, albeit with some exceptions.383 This reflected the Workers 

Compensation Act 1916 (Qld). However, like WA, the Gunn government faced parliamentary 

opposition to attempts to transfer other Workers Compensation Act 1916 (Qld) 

characteristics. The government was unable to copy the widened nexus between 

employment and injury to recover compensation for example.384 Council members 

expressed concern about the effects that this reform would have on insurance premiums.385  

Also, perhaps because insufficient time had elapsed since the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 
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1916 (Qld) passed, the government persisted with characteristics of the amended ²ƻǊƪŜǊǎΩ 

Compensation Act 1905 (Qld) such as a three day minimum disability period.386 The 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !ct Further Amendment Act 1924 (SA), like its WA equivalent, 

highlighted the primacy that interstate transfer had assumed in place of national transfer 

from the UK and NZ.  

4.6 7ÏÒËÍÅÎȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ !ÃÔ υύφχ (UK) and 7ÏÒËÍÅÎȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ 

Act 1925 (UK)  

4.6.1 Legislation overview  

The ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфноΣ мо ϧ мп DŜƻΣ Ŏ пн όΨ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1923 ό¦YύΩ) and subsequent consolidation, the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнр, 15 & 16 

Geo 5, c уп όΨ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнр ό¦YύΩύ, repealed the ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK). They were a new source of transfer for Australian 

governments but all declined. Only NSW had emulated the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ 

(Silicosis) Act 1918, 4 & 9 Geo, c 14387 and in other States, governments overwhelmingly 

sourced compensation characteristics from interstate. Parliamentary statements suggested 

ǘƘŀǘ ǘƘƛǎ ǿŀǎ ŘǳŜ ǘƻ ƛƴŎǊŜŀǎŜŘ ŦŀƳƛƭƛŀǊƛǘȅ ǿƛǘƘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ǘƘŜ ŀōƛƭƛǘȅ ǘƻ 

assess compensation characteristicsΩ ƛƳǇƭƛŎŀǘƛƻƴǎ in more familiar conditions.  

4.6.2 Innovation  

The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнс (NSW) highlighted the interstate transfer that had 

come to characterise compensation statutes. The legislation was another landmark statute 

ƛƴ ǘƘŜ ŜǾƻƭǳǘƛƻƴ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ that NSW Premier Lang passed after 

increasing NSW Legislative Council membership with 25 of his own appointees.388 Some 

characteristics were transferred from the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнр (UK). The 

government copied a provision that obligated employers to post notices of the timeframes 

that injured workers had to claim compensation for example.389 Also, the legislation 
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deemed particular individuals to be employees for workers compensation purposes390 and 

included a rule that allowed workers unable to secure emǇƭƻȅƳŜƴǘ ΨǿƘƻƭƭȅ ƻǊ ƳŀƛƴƭȅΩ ŘǳŜ ǘƻ 

their injury to recover compensation.391 However, compared to the substantial overlap 

between British legislation and the preceding ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (NSW), 

transfer was minimal. 

The interstate ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴsation characteristics that the Lang government transferred 

had been present in some jurisdictions for years but were not adopted in NSW while the 

conservative Holman government held office. The characteristics included a table of 

maims392 and a Queensland provision that precluded compensation for intentional 

self-inflicted injury or death.393 This was inserted at the insistence of the conservative 

opposition.394 Government replaced the former nexus between injury and employment so 

that compensation was permitted ƛŦ ŀƴ ŜƳǇƭƻȅŜŜ ǿŀǎ ƛƴƧǳǊŜŘ Ψƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ 

ŜƳǇƭƻȅƳŜƴǘΩΦ395 This ŜƳǳƭŀǘŜŘ ǘƘŜ vǳŜŜƴǎƭŀƴŘ ƴŜȄǳǎ ǘƘŀǘ ƻƳƛǘǘŜŘ ǘƘŜ ΨŀŎŎƛŘŜƴǘΩ 

requirement. Injury or death was also compensable if sustained in the course of a journey to 

or from employment consistent with Queensland legislation, provided the harm did not 

ƻŎŎǳǊ ŘǳǊƛƴƎ ŀ Ψǎǳōǎǘŀƴǘƛŀƭ ƛƴǘŜǊǊǳǇǘƛƻƴΩ ƻǊ ΨŘŜǾƛŀǘƛƻƴΩΦ396 Further, like Victoria and 

Queensland, the government mandated workers compensation insurance397 and 

established a Government Insurance Office to compete ǿƛǘƘ ǇǊƛǾŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

insurance providers.398 The Lang government rationalised that a government insurer was 

ƴŜŎŜǎǎŀǊȅ ΨōŜŎŀǳǎŜ ǇǊƛǾŀǘŜ ƛƴǎǳǊŜǊǎ ǿŜǊŜ ǊŜƭǳŎǘŀƴǘ ǘƻ ŎƻǾŜǊ ŎƻƳǇŜƴǎŀǘƛƻƴ Ǌƛǎƪǎ ŦƻǊ 
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ǊŜŀǎƻƴŀōƭŜ ǇǊŜƳƛǳƳǎΩΦ399 Cosgrove has also noted that in some cases, insurers wanted to 

charge rates that produced a 150 per cent increase in premiums.400  

The Lang government explained that the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнс (NSW) brought 

b{² Ψƛƴǘƻ ƭƛƴŜΩ ǿƛǘƘ ǿƘŀǘ ŀƭǊŜŀŘȅ ŜȄƛǎǘŜŘ ƛƴ ƻǘƘŜǊ {ǘŀǘŜǎ ŀƴŘ ŎƻǳƴǘǊƛŜǎΩ401 but this 

understated significant innovations. The innovations revealed that the Lang government had 

drawn lessons from the operation of earlier interstate legislation, particularly from 

Queensland, and they typically benefited employees. Responding to concerns that certain 

ŜƳǇƭƻȅŜǊǎ Ƴŀȅ ōŜ ǳƴŀōƭŜ ǘƻ ƻōǘŀƛƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŘǳŜ ǘƻ ǘƘŜƛǊ Ǌƛǎƪ 

ǇǊƻŦƛƭŜ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŘŜƴƛŜŘ ƛƴǎǳǊŜǊǎ ǘƘŜ ǊƛƎƘǘ ǘƻ ǊŜŦǳǎŜ ǿƻǊƪŜǊǎΩ 

compensation insurance.402 To provide some assurance about the form of compensation, 

employers were obligated to pay a capped amount for medical costs as an aspect of 

minimum insurance responsibilities.403 Further, from NZ, the government copied a provision 

that abolished the traditional legal defence of common employment entirely.404 A significant 

and landmark further innovation was ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ 

ǿƛǘƘ ŜȄŎƭǳǎƛǾŜ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ΨŜȄŀƳƛƴŜ ƛƴǘƻΣ ƘŜŀǊ ŀƴŘ ŘŜǘŜǊƳƛƴŜ ŀƭƭ ƳŀǘǘŜǊǎ ŀƴŘ ǉǳŜǎǘƛƻƴǎ 

arising under the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфнс όb{²ύΩΦ405 This reflected ongoing 

concerns about the suitability of the courts to assess compensation and adverse 

implications for employees of the legal system.  

4.χ 7ÏÒËÍÅÎȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ #ÏÎÖÅÎÔÉÏÎÓ 

The primacy of interstate transfer and transfer among national governments should not 

suggest that there were no opportunities for international transfer. In 1919, the 

International Labour Organisation (ILO) formed and there was the option for federal 

governments to ratify or adopt ILO Conventions and Recommendations that would then 

become binding. ILO Conventions on ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ that emerged in the research 
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period were the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ ό!ƎǊƛŎǳƭǘǳǊŜύ /ƻƴǾŜƴǘƛƻƴ 1921; ²ƻǊƪƳŜƴΩǎ 

Compensation (Accidents) Convention 1925; ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ όhŎŎǳǇŀǘƛƻƴŀƭ 

Diseases) Convention 1925406 and the Equality of Treatment (Accident Compensation) 

Convention 1925.  Lƴ ōǊƻŀŘ ǘŜǊƳǎΣ ǘƘŜǎŜ /ƻƴǾŜƴǘƛƻƴǎ ǇǊƻǾƛŘŜŘ ǘƘŀǘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

should extend to workmen in particular industries; compensate occupational disease or 

ensuǊŜ Ŝǉǳŀƭ ǘǊŜŀǘƳŜƴǘ ŦƻǊ ǿƻǊƪƳŜƴΩǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƳƻƴƎ ƳŜƳōŜǊ ƴŀǘƛƻƴǎΦ  

The federal government did not ratify these Conventions until well after World War II,407  

which contrasted to the approach that other nations took408 and to situations where the 

federal government had sole policy responsibility for an ILO Convention subject.409 The 

delay was largely because ratification depended upon State governmentsΩ ŀǇǇǊƻǾŀƭ given 

the shared policy responsibilities and {ǘŀǘŜǎΩ Ǉƻǎƛǘƛƻƴ ǿŀǎ ŘŜǎŎǊƛōŜŘ ŀǎ ΨǿƘƻƭƭȅ 

unco-operativeΩΦ410 Then federal Attorney General Herbert Evatt provided insight into State 

government approaches when he disclosed that a sub-committee ŀǘ ǘƘŜ мфос tǊŜƳƛŜǊΩǎ 

Conference had agreed that 17 unratified ILO Conventions fully or near fully covered 

existing Australian law. However, by June 1939, five State governments had endorsed 

ratification of 12 Conventions only and one government had provided no reply at all.411    

¢ǿƻ ŜȄǘŜǊƴŀƭ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ŎƻƴǘǊƛōǳǘŜŘ ǘƻ {ǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎΩ ŀǘǘƛǘǳŘŜǎ ǘƻǿŀǊŘ ILO 

Convention especially. First, Evatt has suggested that States were disengaged because they 

were not involved in negotiations about the relevant Conventions.412 Second, the initial ILO 

Constitution (Part XIII of the Treaty of Versailles) apparently provided a disincentive. Article 

405 of the Treaty provided that an ILO Convention might take effect as a recommendation 
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rather than a binding obligation in the case of federal States such as Australia where 

capacity to implement Conventions was limited.413 Opeskin writes that while this clause 

ŀǇǇƭƛŜŘ ΨƳƻǎǘ ŦŜŘŜǊŀƭ {ǘŀǘŜǎΣ ƛƴŎƭǳŘƛng Australia, regarded the ILO Conventions as 

recommendatory, with the result that few of them ratified the CƻƴǾŜƴǘƛƻƴǎΩΦ414 The Article 

was revised from 9 October 1946 to increase obligations upon federal governments to 

advise and receive support from constituent governments about ILO Conventions.415 The 

Commonwealth and State Ministers for Labour signed a Resolution on ILO matters in 1947 

that included a requirement for !ǳǎǘǊŀƭƛŀƴ ƎƻǾŜǊƴƳŜƴǘǎΩ compliance with unratified 

Conventions to be assessed.416 This formalised deliberations about ratification of ILO 

Conventions.       

Convention content could also discourage ratification as the experience of the ²ƻǊƪƳŜƴΩǎ 

Compensation (Accidents) Convention 1925 demonstrated. In 1969, the federal government 

ŘƛǎŎƭƻǎŜŘ ǘƘŀǘ ŘŜǎǇƛǘŜ Ψǎǳōǎǘŀƴǘƛŀƭ ŎƻƳǇƭƛŀƴŎŜΩ ǿƛǘƘ Ƴƻǎǘ aspects of this Convention, 

ratification did not occur. This was because ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ǇǊƻǾƛŘƛƴƎ ΨŎƻƴǎǘŀƴǘ ƘŜƭǇΩ ǘƻ ŀƴ 

injured worker in Article 7 had been interpreted to ǊŜǉǳƛǊŜ Ŏƻƴǎǘŀƴǘ ŀǘǘŜƴŘŀƴŎŜ ŀƴŘ Ψώƛϐƴ ƴƻ 

ƧǳǊƛǎŘƛŎǘƛƻƴΣ /ƻƳƳƻƴǿŜŀƭǘƘ ƻǊ {ǘŀǘŜΣ ƛǎ ǘƘƛǎ !ǊǘƛŎƭŜΣ ŀǎ ǎƻ ƛƴǘŜǊǇǊŜǘŜŘΣ Ŧǳƭƭȅ ƛƳǇƭŜƳŜƴǘŜŘΩΦ417  

Further, in Victoria and WA, governments precluded all workers with income above $6,000 

per annum and $10 ǇŜǊ ǿŜŜƪ ǊŜǎǇŜŎǘƛǾŜƭȅ ŦǊƻƳ ǊŜŎŜƛǾƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ. By 

contrast, Article 2(2)(d) only permitted governments to exclude non-manual workers whose 

remuneration exceeded a threshold.  

4.8 Conclusion 

This chapter has explained the results of the first case study examined for this research. Its 

focus was the ŎƻƴǘǊƛōǳǘƛƻƴ ǘƘŀǘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ƳŀŘŜ ǘƻ Ŏƻƭƻƴƛŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ 

ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ŜƴŀŎǘŜŘ ƛƴ !ǳǎǘǊŀƭƛŀ ŦǊƻƳ муун ǘƻ мфнсΦ 

The chapter asked what the sources of policy transfer were; what was the degree of policy 

transfer; what actors were involved; why did actors pursue policy transfer and what factors 
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restricted and/or facilitated transfer. A secondary focus was testing assertions that early 

workers compensation ƭŜƎƛǎƭŀǘƛƻƴ ΨŎƻǇƛŜŘΩ ƻǊ ǿere ΨōŀǎŜŘΩ ǳǇƻƴ .ǊƛǘƛǎƘ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ 

assessing whether there was support for the segmentation of statutory transfer in Australia 

that Carroll identified (see section 1.2). Table 4.2 summarises the findings.  

Table 4.2 Summary of Policy Transfer Contribution418 

Carroll  PHASE 2 PHASE 3 

 1882 - 1899 1900 - 1905 1906 - 1915 1916 - 1926 

Source 1. UK 

2. NZ  

3. Interstate 

1. UK 

2. NZ 

3. Interstate 

1. Interstate 

2. NZ 

3. UK 

1. Interstate 

2. UK 

3. US 

Actor(s) 1. Individuals 

2. Unions 

1. Conservatives 

2. Labor 

1. Conservatives  

2. Labor  

1. Labor 

2. Conservatives  

Degree 1. Copying 1. Copying 

2. Combinations 

1. Combinations 

2. Copying 

1. Combinations 

2. Non-transfer 

Explanation 1. Coercion 

2. Voluntarily 

1. Coercion 

2. Voluntarily 

1. Lesson-d 

2. Coercion 

1. Lesson-d  

2. Coercion 

Restrict/ 

Facilitate 

1. Altruism 

2. Labor demand  

3. Colonialism 

4. Lead-following 

5. Financial 

1. Altruism 

2. Labor demand 

3. Colonialism 

4. Lead-following 

5. Financial 

1. Political ideology  

2. Lead-following 

3. Altruism 

4. Labor demand 

5. Financial 

1. Political ideology  

2. Altruism 

3. Labor demand 

4. Lead-following 

5. Financial 

           [Source: Original] 

As the Table outlines and the chapter explained, the initial sources ŦƻǊ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ 

and woǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ characteristics in Australia was UK and NZ legislation. However, 

interstate transfer became dominant from 1906 and in 1916, there was transfer from US 

legislation. Despite ILO CƻƴǾŜƴǘƛƻƴǎ ƻƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΣ ǘƘŜ study contained no 

example of international transfer. The federal-State division of ǿƻǊƪŜǊǎΩ compensation 

responsibilities was a major factor that restricted transfer from this source. 

Parliamentarians were the primary actors that dictated transfer in this study, followed by 

unions. PŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ actions could reflect personal preference. WA parliamentarian 

Walter (later Sir Walter) James facilitated transfer of NZ characteristics based upon personal 

preference for example. Political ideology was also significant. Conservative 

                                                           
418

 ¢ŀōƭŜ LǘŜƳǎ ŀǊŜ ƭƛǎǘŜŘ ƛƴ ǘƘŜ ƻǊŘŜǊ ƻŦ ǎƛƎƴƛŦƛŎŀƴŎŜ ŀƴŘ ŀǊŜ ƴƻǘ ŜȄƘŀǳǎǘƛǾŜΦ ΨLƴŘƛǾƛŘǳŀƭǎΩ ǊŜŦŜǊǎ to high profile 
ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΤ Ψ/ƻƴǎŜǊǾŀǘƛǾŜǎΩ ŀƴŘ Ψ[ŀōƻǊΩ ǊŜŦŜǊ ǘƻ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎ ƻŦ ǘƘŀǘ ƛŘŜƻƭƻƎȅΤ Ψ[ŜŀŘ-ŦƻƭƭƻǿƛƴƎΩ ǊŜŦŜǊǎ 
ǘƻ {ǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎ ŜƴŀŎǘƛƴƎ ǊŜŦƻǊƳ ǘƘŀǘ ǿŀǎ ǇǊŜŎƛǇƛǘŀǘŜŘ ōȅ ƛƴǘŜǊǎǘŀǘŜ ƭŜƎƛǎƭŀǘƛƻƴΤ Ψ[Ŝǎǎƻƴ-ŘΩ ǊŜŦŜǊǎ ǘƻ 
lesson-drawing (boǳƴŘŜŘ Ǌŀǘƛƻƴŀƭƛǘȅύ ŦǊƻƳ ǘƘŜ 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘ ŎƻƴǘƛƴǳǳƳΤ Ψ/ƻƭƻƴƛŀƭƛǎƳΩ ǊŜŦŜǊǎ ǘƻ 
ŘŜŦŜǊŜƴŎŜ ǘƻ .ǊƛǘƛǎƘ ǘǊŀŘƛǘƛƻƴΤ ΨCƛƴŀƴŎƛŀƭΩ ǊŜŦŜǊǎ ǘƻ ŎƻƴŎŜǊƴǎ ŀōƻǳǘ Ŏƻǎǘǎ ŦƻǊ ŜƳǇƭƻȅŜǊǎΦ 



 

71 
 

parliamentarians demanded transfer from the ²ƻǊƪƳŜƴΩǎ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ муфт (UK) and 

insisted upon transfer from conservative interstate legislation. Labor parliamentarians 

pursued transfer from the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ !ŎŎƛŘŜƴǘǎ !Ŏǘ мфлл (UK), ²ƻǊƪƳŜƴΩǎ 

Compensation Act 1906 (UK) and ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфмс (Qld).   

The prevalence of copying as the preferred transfer degree around and before federation 

reflected ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ anxiety about financial implications for employers of workŜǊǎΩ 

compensation and deference to British tradition. Copying continued after federation but its 

incidence declined and combinations, emulation and innovation (non-transfer) increased. 

Parliamentarians wanted to moderate costs for employers, implement interstate policy or, 

altruistically, increase compensation. These were the three leading explanations for policy 

transfer together with the initial deference to British tradition. The study was characterised 

by (typically) Labor parliamentarians making transfer decisions based upon their desire to 

increase compensation generosity and non-Labor parliamentarians anxious to minimise 

employer costs. This political division between Labor and conservative parliamentarians 

meant that coercion was an aspect of government transfer decisions. Indeed, there were 

multiple examples of the contested policy transfer degree that Dussauge-Laguna 

described.419   

The study provided evidence for the segmentation of statutory transfer in Australia that 

Carroll presented. As Carroll asserted, there was considerable evidence of policy transfer 

from the UK during the second phase of his analysis (1850 to 1901). However, transfer of 

British policy was not only from enacted legislation but also British opposition policy and 

included transfer from NZ. Following federation, during the third phase that Carroll 

identified, transfer of UK policy continued but there was increasing transfer from other 

jurisdictions. The ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфлн (WA), for example, ǿŀǎ ΨƳƻǊŜ ŎƭƻǎŜƭȅΩ 

based upon the ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ !ŎŎƛŘŜƴǘǎ !Ŏǘ мфлм (NZ) and the ²ƻǊƪŜǊǎΩ 

Compensation Act 1916 (Qld) transferred US legislation. Supporting Carroll, interstate 

transfer became the dominant source of policy transfer in the third phase. Given the 

significant contribution that transfer from NZ, interstate jurisdictions and the US made, it is 

simplistic to assert that early ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ ΨŎƻǇƛŜŘΩ ƻǊ ŜǾŜƴ ǿŀǎ ΨōŀǎŜŘΩ 

upon British statute as some authors have done.   
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CHAPTER 5 

CRIMINAL INJURIES COMPENSATION (1967 ɀ 2014)  

5.1 Introduction  

This chapter examines the results of the second case study undertaken for the purposes of 

this research. Its focus is the contribution that policy transfer made to statutory criminal 

injuries compensation enacted in Australia from 1967 to 30 June 2014. Like Chapter 4, the 

chapter asks what the sources of transfer were, the degree of policy transfer, the identity of 

actors involved, explanations for policy transfer and factors that facilitated and/or restricted 

transfer. The chapter also tests the assertions that Carroll made about the characteristics of 

statutory transfer during the purported fourth phase of the evolution of statutory transfer 

in Australia (1946 to 2012).420 Carroll had asserted that, during this phase, policy transfer 

from the UK continued to decline in favour of local innovation, transfer from international 

ƻǊƎŀƴƛǎŀǘƛƻƴǎΣ ΨƳŀƴŀƎŜŘΩ ǘǊŀƴǎŦŜǊ ŀƴŘ ŎƻƴǘƛƴǳŜŘ ƛƴǘŜǊǎǘŀǘŜ ǘǊŀƴǎŦŜǊΦ   

The chapter discovers that international ideas and legislation were the initial source for 

statutory criminal injuries compensation characteristics in Australia like ǘƘŜ ǿƻǊƪŜǊǎΩ 

compensation case study. However, the degree of transfer was not copying and interstate 

transfer was more prevalent. Parliamentarians were the key transfer agents while crime 

victimsΩ groups, financial advisers/ actuaries and legal bodies were also important. 

Interstate competitiveness influenced transfer but the evidence of political ideology making 

a contribution to transfer decisions as had been thŜ ŎŀǎŜ ƛƴ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ 

study was limited. The chapter sections examine the genesis for statutory criminal injuries 

compensation in Australia; the inaugural legislative example; transfer of its characteristics 

and subsequent further interstate and international transfer. There are seven sections plus 

this introduction and the conclusion.   

5.2 British scheme  and Criminal Injuries Compensation Act 1963 (NZ)  

The genesis of statutory criminal injuries compensation in Australia was an idea that first 

emerged in the UK in the late 1950s. Crime victims are entitled to seek compensation from 

their offender(s) for any injury or damage that they suffer as the consequence of their 

crime. However, offenders frequently lack assets to pay and for some offences, the offender 

is never identified or convicted. Consequently, victims may often receive no or limited 
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compensation as the British social reformer and former magistrate Margery Fry 

documented. From 1957, Fry campaigned for reform, highlighting the harsh circumstances 

that confronted some crime victims421 and her work precipitated questions in the UK 

Parliament,422 media reports,423 and a pre-election commitment to reform from the 

Conservative UK government.424 From 1 August 1964, British crime victims could recover 

compensation from an administrative scheme and the conservative Holyoake government in 

NZ enacted the Criminal Injuries Compensation Act 1963 (NZ). This statute commenced on 

1 January 1964 and its approach emulated ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ, which is what Fry 

recommended. This meant that an independent tribunal awarded compensation, 

compensation was recoverable for any expenses or pecuniary losses incurred as a result of 

the offence plus an amount for pain and suffering425 and applicants could recover an 

amount for solicitor expenses (if applicable).426 The total compensation award was also 

capped and amounts recoverable in respect of the injury from other sources such as 

workers compensation were deductible.  

The UK and NZ deliberations attracted Australian media attention427 and there were 

questions in State parliaments. In Queensland for example, on 5 September 1963, Labor 

ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴ IŀǊǊȅ 5Ŝŀƴ ŀǎƪŜŘ ƛŦ ǘƘŜ ΨŀǘǘŜƴǘƛƻƴΩ ƻŦ ǘƘŜ bƛŎƪƭƛƴ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ōŜŜƴ 

drawn to the Criminal Injuries Compensation Bill 1963 (NZ) and if the Minister for Justice 

ƛƴǘŜƴŘŜŘ Ψǘƻ ǎŜŜƪ ŦǳǊǘƘŜǊ ƛƴŦƻǊƳŀǘƛƻƴ Χ ǿƛǘƘ ŀ ǾƛŜǿ ǘƻ ǇǊƻǇƻǎƛƴƎ ǎƛƳƛƭŀǊ ƭŜƎƛǎƭŀǘƛƻƴ ƛƴ 

vǳŜŜƴǎƭŀƴŘΩΦ428 tǊŜƳƛŜǊ bƛŎƪƭƛƴ ǊŜǎǇƻƴŘŜŘ ǘƘŀǘ ǘƘŜ .ƛƭƭ ǿƻǳƭŘ ōŜ ΨǎǘǳŘƛŜŘ ŀƴŘ ŜȄŀƳƛƴŜŘΩ.429  

Subsequently, Minister for Justice Peter (later Sir Peter) Delamothe provided a similar 
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response to a further question on 14 November 1963.430 However, there was no reform. 

9ȄǇƭŀƛƴƛƴƎ Ƙƛǎ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴŀŎǘƛƻƴΣ Premier Nicklin stated ǘƘŀǘ ΨōŜŎŀǳǎŜ !ǳǎǘǊŀƭƛŀ ƛǎ ŀ 

ŦŜŘŜǊŀǘƛƻƴ ƻŦ {ǘŀǘŜǎ Χ ǘƘŜ ƻƴƭȅ Ǝovernment which could properly introduce legislation of 

ǘƘƛǎ ƴŀǘǳǊŜ Χ ǿƻǳƭŘ ōŜ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ ƎƻǾŜǊƴƳŜƴǘΩΦ431 This attitude meant that the 

first steps towards statutory criminal injuries compensation were taken when the WA Brand 

government enacted the Police Assistance Compensation Act 1964 (WA).   

Statutory compensation for crime victims was first raised with the conservative Brand 

government on 4 December 1963. Citing a newspaper article on British deliberations and 

also an article that outlined criticisms of government approaches to injury compensation 

from Victorian Supreme Court Justice Sir John Barry,432 former Labor Minister William 

IŜƎƭŜȅ ƛƳǇƭƻǊŜŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŜȄŀƳƛƴŜ ǘƘŜǎŜ ƳŀǘŜǊƛŀƭǎΣ ΨǎŜŎǳǊŜ ŀ ŎƻǇȅ ƻŦ ǘƘŜ b½ 

legislation, and examine the whole queǎǘƛƻƴ ǿƛǘƘ ŀ ǾƛŜǿ ǘƻ ƛƴǘǊƻŘǳŎƛƴƎ ƭŜƎƛǎƭŀǘƛƻƴΩΦ433 This 

entreaty had particular resonance in light of a high profile shooting that also involved the 

fatal shooting of a police officer. ¢ƘŜ ǾƛŎǘƛƳΩǎ widow and their two young children had been 

ƭŜŦǘ ǿƛǘƘƻǳǘ ΨŀŘŜǉǳŀǘŜ ŎƻƳǇŜƴǎŀǘƛƻƴΩ from the impecunious offender434 and this 

precipitated reform. The Police Compensation Act 1964 (WA) was not statutory criminal 

injuries compensation of the type that NZ and the UK provided. However, the statute, which 

remains in operation, permits individuals injured assisting or attempting to assist police 

ƳŀƪŜ ŀƴ ŀǊǊŜǎǘ ƻǊ ǇǊŜǎŜǊǾŜ ǘƘŜ ǇŜŀŎŜ ŀƴ ŀƳƻǳƴǘ ŜǉǳƛǾŀƭŜƴǘ ǘƻ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ plus 

an amount for property damages.435   

WA parliamentarians did not acknowledge the British or UK developments when debating 

the Police Assistance Compensation Bill 1964 (WA) and in other States, deliberations had 

apparently stalled. The Menzies federal government sought to ŦŀŎƛƭƛǘŀǘŜ ΨǳƴƛŦƻǊƳΩ ǎǘŀǘǳǘƻǊȅ 

criminal injuries compensation legislation at an August 1964 meeting of the Standing 

Committee of Attorneys General.436 However, the Committee members ultimately resolved 
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that ƛǘ ǿŀǎ Ψa question for each State to decideΩ.437 State Labor oppositions demanded 

reform438 and successive conservative federal administrations were questioned about 

legislation for the ACT and NT, which they administered.439 The ACT Advisory Council 

advocated statutory criminal injuries compensation440 and in March 1967, the federal 

!ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ ŀŘǾƛǎŜŘ ǘƘŀǘ ǘƘŜ ƳŀǘǘŜǊ ǿŀǎ ōŜƛƴƎ ΨŎƻƴǎƛŘŜǊŜŘΩ.441 However, it remained 

ΨǳƴŘŜǊ ŎƻƴǎƛŘŜǊŀǘƛƻƴΩ ƛƴ October 1968 after the NSW Askin conservative government had 

enacted the Criminal Injuries Compensation Act 1967 (NSW).442   

5.2.1 Inspiration  

The Criminal Injuries Compensation Act 1967 (NSW) was the first statutory criminal injuries 

compensation statute in Australia and was made after both Labor and the Coalition 

committed to reform before the 1965 NSW State election.443 Labor Minister for Justice Jack 

Mannix had approved Ψthe drafting of appropriate legislatƛƻƴΩ in 1964444 but Labor took no 

action. Publicly, this was because of concerns that statutory criminal injuries compensation 

would be assessed for social security means test purposes and crime victims could be worse 

off,445 which was a concern that other Labor State governments raised.446 The veracity of 

these claims was questioned in some jurisdictions however. SA Opposition parliamentarian 

Robin Millhouse disclosed a letter from the responsible federal Minister that indicated SA 
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had not sought to have statutory criminal injuries compensation exempted for means test 

purposes.447 This was ŘŜǎǇƛǘŜ ŀǎǎŜǊǘƛƻƴǎ ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ΨǊŜǇŜŀǘŜŘƭȅ ǊŀƛǎŜŘ ǘƘŜ ƳŀǘǘŜǊΩ 

with their federal equivalent.448 A sceptical The Canberra Times correspondent suggested 

that the SA delay refƭŜŎǘŜŘ ƎƻǾŜǊƴƳŜƴǘ ΨŦƛƴŀƴŎƛŀƭ ŘƛŦŦƛŎǳƭǘƛŜǎΩ ŀǎ ƳǳŎƘ ŀǎ ŦŜŘŜǊŀƭ ƛƴŀŎǘƛƻƴΦ449   

The Criminal Injuries Compensation Act 1967 (NSW) did not copy British or NZ policy like the 

ƛƴŀǳƎǳǊŀƭ ŜȄŀƳǇƭŜǎ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ. Rather, Minister for Social 

Welfare Arthur Bridges explained that the statute was ŀƴ ΨŜƴŘŜŀǾƻǳǊΩ Ψǘƻ ŀŘŀǇǘ ǎƻƳŜ ƻŦ ǘƘŜ 

ōŜǘǘŜǊ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ōƻǘƘ ǎȅǎǘŜƳǎ ǘƻ b{² ŎƻƴŘƛǘƛƻƴǎΩΦ450 This translated as an approach that 

built upon Crimes Act 1900 (NSW) provisions that permitted courts to order offenders to 

compensate victims up to $2,000 for serious offences and $300 for minor offences.451 The 

Criminal Injuries Compensation Act 1967 (NSW) meant that crime victims could claim the 

amount(s) that courts ordered up to these thresholds from government, provided that the 

sum exceeded $100.452 If there was no conviction or an acquittal, courts could issue a 

certificate that set out the amount that they would have ordered if a conviction was made 

and this amount was recoverable from the government.453 Again, it had to exceed $100. To 

prevent ΨŘƻǳōƭŜ ǊŜŎƻǾŜǊȅΩΣ applicants had to advise the Treasurer of any amounts that they 

had or would have received if they ΨŜȄƘŀǳǎǘŜŘ ŀƭƭ ǊŜƭŜǾŀƴǘ ǊƛƎƘǘǎ ƻŦ ŀŎǘƛƻƴ ŀƴŘ ƻǘƘŜǊ ƭŜƎŀƭ 

remedies availableΩ to him/ her in respect of the injury.454   

The Askin government publicly rationalised its decision to leverage off Crimes Act 

1900 (NSW) provisions rather than copy foreign legislation principally upon altruistic 

grounds. Attorney General Ken (later Sir Kenneth) McCaw insisted that ΨǘƘŜ courts 

ŜǎǘŀōƭƛǎƘŜŘ ƻǾŜǊ ǘƘŜ ȅŜŀǊǎΩ ŀƴŘ ΨǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ǘƘŀǘ ƘŀǾŜ ōŜŜƴ ǿǊƛǘǘŜƴ ƛƴǘƻ ƭŜƎƛǎƭŀǘƛƻƴ ŦƻǊ ŀ 

ǾŜǊȅ ƭƻƴƎ ǘƛƳŜΩ ǿŜǊŜ ǘƘŜ ΨōŜǎǘ ƳŜŀƴǎΩ ƻŦ ŎƻƳǇŜƴǎŀǘƛƻƴΦ455 He also ŀǎƪŜŘ ǊƘŜǘƻǊƛŎŀƭƭȅ Ψ²Ƙŀǘ 
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better protection can there be against exploitation than that an order for compensation 

ǎƘƻǳƭŘ ōŜ ƭŜŦǘ ƛƴ ǘƘŜ ƘŀƴŘǎ ƻŦ ǘƘŜ ŎƻǳǊǘ ǘƘŀǘ ƘŜŀǊǎ ǘƘŜ ŎǊƛƳƛƴŀƭ ƳŀǘǘŜǊΚΩΦ456 McCaw reasoned 

that government would not have to prescribe a list of crimes qualifying victims for 

compensation like NZ.457 This suggested that administrative considerations were relevant. In 

addition, although Attorney General McCaw did not acknowledge their influence expressly, 

financial considerations were also likely pivotal. Premier Askin had cautioned that Cabinet 

ΨǿŀƴǘŜŘ ǘƻ ŀǾƻƛŘ ŀ ǎŎƘŜƳŜ ƛƴǾƻƭǾƛƴƎ ƘƛƎƘ Ŏƻǎǘǎ ƻŦ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΩ458 and McCaw had 

ǎǘǊŜǎǎŜŘ ǘƘŀǘ b{² ¢ǊŜŀǎǳǊȅ ǿŀǎ Ψƴƻǘ ǿŜŀƭǘƘȅ ŀǘ ǇǊŜǎŜƴǘΩΦ459 If the government aligned 

statutory criminal injuries ŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƻǊ ŎƛǾƛƭ ŘŀƳŀƎŜǎ 

characteristics like NZ or the UK, the government risked high costs.   

5.2.2 Emulation and copying  

The Criminal Injuries Compensation Act 1967 (NSW) characteristics, being a court-based 

approach and limited compensation, were emulated and at times copied interstate. 

Transfer was facilitated by the fact that NSW had legislated, which precipitated political 

opposition and interest group demands for reform. Also, there was increasingly sympathetic 

ƳŜŘƛŀ ŎƻǾŜǊŀƎŜ ƻŦ ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀƴŘ strong popular support for statutory 

criminal injuries compensation. In 1968 for example, a national survey of 2,700 individuals 

found that nine out of ten respondents supported statutory criminal injuries 

compensation.460 Altruistic ŎƻƴŎŜǊƴǎ ŦƻǊ ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŜƳŜǊƎŜŘ ŀǎ ŀ ƳŀƧƻǊ 

justification for reform that parliamentarians in all jurisdictions advanced. The Queensland 

Minister for Justice stated that the object of the Criminal Code Amendment Act 1968 (Qld) 

ǿŀǎ Ψǘƻ ŀǎǎƛǎǘ ƛƴ ŦǳƭŦƛƭƭƛƴƎ ǘƘŜ ƴŜŜŘ Χ ǘƻ ŀƭƭŜǾƛŀǘŜ ǘƘŜ ƘŀǊŘǎƘƛǇ ǿƘƛŎƘ ŎǊƛƳŜǎ ƻŦ ǾƛƻƭŜƴŎŜ ŀǊŜ 

inflƛŎǘƛƴƎ ǳǇƻƴ ƛƴƴƻŎŜƴǘ ǇŜƻǇƭŜΩ for example.461 Future WA Premier Charles (later Sir 

/ƘŀǊƭŜǎύ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ Ψƛƴ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ƴǳƳōŜǊ ƻŦ ŎŀǎŜǎΩΣ ǘƘŜ ǇŜǊǇŜǘǊŀǘƻǊ ΨƎƻŜǎ 

ǳƴƛŘŜƴǘƛŦƛŜŘΣ ŘƛŜǎΣ ƻǊ ƛǎ ŦƻǊ ǎƻƳŜ ƻǘƘŜǊ ǊŜŀǎƻƴ ōŜȅƻƴŘ ǘƘŜ ǊŜŀŎƘ ƻŦ ǘƘŜ ƭŀǿΩΦ462  Similarly, NT 
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ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴ wƻƴ ²ƛǘƘƴŀƭƭ ŘŜŎƭŀǊŜŘ ǘƘŀǘ Ψƻƴ Ƴŀƴȅ ƻŎŎŀǎƛƻƴǎΣ ƻŦŦŜƴŘŜǊǎ ǿƛƭƭ ƘŀǾŜ 

ƛƴŀŘŜǉǳŀǘŜ ƛƴŎƻƳŜΩΦ463  

The fact that governments copied or emulated Criminal Injuries Compensation Act 

1967 (NSW) characteristics was not disguised. The Court government admitted that the 

ΨŎƻƴǘŜƴǘǎΩ ƻŦ ǘƘŜ ²! .ƛƭƭ ǿŜǊŜ ΨǾŜǊȅ ǎƛƳƛƭŀǊΩ ǘƻ ǘƘŜ ƭŀǿǎ ƻŦ b{² ŀƴŘ {!Φ464 The Queensland 

!ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ ƴƻǘŜŘ ǘƘŀǘ Ψŀ ǎƛƳƛƭŀǊ ǎŎƘŜƳŜ ώǘƻ ǘƘŜ b{² ǎȅǎǘŜƳϐ ΧΣ ŎƻǳƭŘ ōŜ ŀŘƻǇǘŜŘΩ 

and this became the Queensland approach.465 In the NT, Ron Withnall explained ǘƘŀǘ Ψώƛϐƴ 

ŎƻƴǎƛŘŜǊƛƴƎ ǿƘŀǘ ƭŀǿ ǎƘƻǳƭŘ ōŜ ƛƴǘǊƻŘǳŎŜŘ ƛƴǘƻ ǘƘŜ b¢Σ L ƘŀŘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ ƭŀǿ ƛƴ b{²ΩΦ466  

Copying ƳŜŀƴǘ ǘƘŀǘ ǘƘŜ ΨƛƴƧǳǊȅΩ definitions across jurisdictions overlapped;467 eligible victims 

had to have ǎǳŦŦŜǊŜŘ ΨƛƴƧǳǊȅΩ468 or been ΨŀƎƎǊƛŜǾŜŘΩ ōȅ ǘƘŜ ŎǊƛƳŜ;469 and compensation had 

to exceed a minimum award threshold, which was generally $100 like NSW.470 Further, all 

governments required any behaviour of the victim that directly or indirectly contributed to 

their injury, including particular relationships with the offender, to be taken into account 

when assessing compensation.471   

The offences that qualified victims for statutory criminal injuries compensation typically 

ƛƴŎƭǳŘŜŘ ŀƴȅ ΨŦŜƭƻƴȅΩΣ ΨƳƛǎŘŜƳŜŀƴƻǳǊΩ ƻǊ ΨŎǊƛƳŜΩ472 although in Queensland, government 

ƛƴǘǊƻŘǳŎŜŘ ǘƘŜ ƴŀǊǊƻǿŜǊ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀƴ ΨƛƴŘƛŎǘŀōƭŜ ƻŦŦŜƴŎŜ ǊŜƭŀǘƛƴƎ ǘƻ ŀ ǇŜǊǎƻƴΩǎ 
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 Northern Territory, Parliamentary Debates, Legislative Council, 15 November 1972, 1053 (Ron Withnall). 
464

 Western Australia, Parliamentary Debates, Legislative Assembly, 16 September 1970, 804 (Richard Court). 
465

 Queensland, Parliamentary Debates, Legislative Assembly, 25 September 1968, 569 (Peter Delamothe).  
466

 Northern Territory, Parliamentary Debates, Legislative Council, 15 November 1972, 1054 (Ron Withnall).  
467

 Criminal Injuries Compensation Ordinance 1983 (ACT) ǎ н όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΤ Criminal Injuries 
Compensation Act 1967 (NSW) ǎ н όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΤ Criminal Injuries (Compensation) Ordinance 1975 (NT) 
ǎ н όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΤ The Criminal Code (Qld) ǎ ссо! όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΣ ŀǎ ƛƴǎŜǊǘŜŘ ōȅ The Criminal 
Code Amendment Act 1968 (Qld) s 4; Criminal Injuries Compensation Act 1969 (SA) ǎ о όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΤ 
Criminal Injuries Compensation Act 1976 (Tas) s 2(2); Criminal Injuries Compensation Act 1972 (Vic) s 2(1) 
όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΤ Criminal Injuries Compensation Act 1970 (WA) ǎ о όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴƧǳǊȅΩύΦ   
468

 Criminal Injuries Compensation Act 1969 (SA) s 4(1); Criminal Injuries Compensation Act 1970 (WA) s 4(1).  
469

 Criminal Injuries Compensation Act 1967 (NSW) ss 3, 4; Criminal Injuries (Compensation) Ordinance 1975 
(NT) s 3; The Criminal Code (Qld) s 663B, as inserted by The Criminal Code Amendment Act 1968 (Qld) s 4; 
Criminal Injuries Compensation Act 1969 (SA) s 6(1); Criminal Injuries Compensation Act 1970 (WA) s 6(1).  
470

 Criminal Injuries Compensation Ordinance 1983 (ACT) s 9(2); Criminal Injuries Compensation Act 1967 (NSW) 
s 3(b); Criminal Injuries (Compensation) Ordinance 1975 (NT) s 5; The Criminal Code (Qld) ss 663C(1), 663D(4), 
as inserted by  The Criminal Code Amendment Act 1968 (Qld) s 4; Criminal Injuries Compensation Act 1969 (SA) 
ss 5, 6(1), 7(5); Criminal Injuries Compensation Act 1970 (WA) ss 5, 6(2).  
471

 See Criminal Injuries Compensation Ordinance 1983 (ACT) s 15(1); Criminal Injuries Compensation Act 1967 
(NSW) s 8; Criminal Injuries (Compensation) Ordinance 1975 (NT) s 4; The Criminal Code Amendment Act 1968 
(Qld) s 663B(2); Criminal Injuries Compensation Act 1969 (SA) s 4(2); Criminal Injuries Compensation Act 1976 
(Tas) s 5(3); Criminal Injuries Compensation Act 1970 (WA) s 4(2).  
472

 See, eg, Crimes Act 1900 (NSW) s 437;  Criminal Injuries Compensation Act 1969 (SA) s 4(1); Criminal Injuries 
Compensation Act 1970 (WA) s 4(1).  
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ǇŜǊǎƻƴΩΦ473 This may have been because Harry Dean, the Labor parliamentarian that lobbied 

for reform, had declared in 1965 that ŎƻƳǇŜƴǎŀǘƛƻƴ ΨǎƘƻǳƭŘ ōŜ ƭƛƳƛǘŜŘ ǘƻ ƘƻƳicide, assaults 

ŀƴŘ ǎŜȄǳŀƭ ŎǊƛƳŜǎ ƛƴǾƻƭǾƛƴƎ ǾƛƻƭŜƴŎŜΩΦ474 !ƴƻǘƘŜǊ [ŀōƻǊ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴ ŘŜŎƭŀǊŜŘ ǘƘŀǘ Ψƛƴ 

order to safeguard the taxpayers' money, we should try to organise and administer our law 

so that the number of claimants will be as limited as possibleΩΦ475 This highlighted the 

overlap in major party attitudes towards statutory criminal injuries compensation compared 

to ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ ǎǘǳŘȅ.  

There were three principal explanations for those circumstances where governments 

diverged from the Criminal Injuries Compensation Act 1967 (NSW) approach. First, 

governments enacted their inaugural statutes over three decades which meant that later 

legislation incorporated subsequent changes that other State governments had made. 

Second, for various philosophical and financial reasons, there were different attitudes 

among governments on the appropriate design of statutory criminal injuries compensation. 

As mentioned, the Queensland government felt that compensation should assist a subset of 

crime victims. Governments also differed on the question whether offenders had to have 

been convicted before they paid compensation. In some jurisdictions, victims were 

compensable if the relevant charges had been dismissed or an offender was acquitted476 or 

the offender was under some legal disability.477 {! ǇŜǊƳƛǘǘŜŘ ƛƴŘƛǾƛŘǳŀƭǎ ΨŎƭŀƛƳƛƴƎ ǘƻ ōŜ 

aggrievedΩ ŦǊƻƳ ŀƴ ŀƭƭŜƎŜŘ ƻŦŦŜƴŎŜ ǘƻ ǎŜŜƪ Ŏompensation478 and Queensland permitted 

ŎƻƳǇŜƴǎŀǘƛƻƴ ƛŦ ŀƴ ƻŦŦŜƴŎŜ ƘŀŘ ōŜŜƴ ǊŜǇƻǊǘŜŘ ΨǿƛǘƘƻǳǘ ŘŜƭŀȅΣ ŀƴŘ ŀŦǘŜǊ ŘǳŜ ƛƴǉǳƛǊȅ ŀƴŘ 

search thŜ ƻŦŦŜƴŘŜǊ Ŏŀƴƴƻǘ ōŜ ŦƻǳƴŘΩΦ479 The third explanation for disparity was concerns 

about cost, which impacted the maximum compensation that victims could recover 

particularly. To 1980, the inaugural maximum awards were $2,000 in NSW,480  
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 The Criminal Code (Qld) s 663B(1), as inserted by The Criminal Code Amendment Act 1968 (Qld) s 4. 
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 Queensland, Parliamentary Debates, Legislative Assembly, 19 August 1965, 51 (Harry Dean).  
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 Queensland, Parliamentary Debates, Legislative Assembly, 5 December 1968, 2106 (Colin Bennett).  
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 See, eg, Criminal Injuries Compensation Act 1967 (NSW)s 4(1); Criminal Injuries Compensation Act 1969 (SA) 
s 6(1); Criminal Injuries Compensation Act 1970 (WA) s 6(1).  
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 Criminal Injuries Compensation Ordinance 1983 (ACT) s 4; The Criminal Code (Qld) s 663D(1)(b), as inserted 
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Criminal Injuries Compensation Act 1972 (Vic) s 3(4).  
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 Criminal Injuries Compensation Act 1969 (SA) s 7. 
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 The Criminal Code (Qld) s 663D(1)(c)(i), as inserted by The Criminal Code Amendment Act 1968 (Qld) s 4. 
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Queensland481 and WA;482 $1,000 in SA;483 $3,000 in Victoria;484 $4,000 in the NT485 and 

$10,000 in Tasmania.486 These thresholds drew parliamentary criticism for being too low,487  

but no political opposition felt strongly enough to move amendments.   

5.2.3 Transfer from NZ  

Victoria was an exception among governments emulating the court-based compensation 

approach in the Criminal Injuries Compensation Act 1967 (NSW). The Victorian Bolte 

conservative government had been sluggish towards compensation. In 1968, the 

government copied almost verbatim the contents of the Police Assistance Compensation Act 

1964 (WA).488 However, despite opposition criticism that the legislation did not extend to 

other crime victims,489 there was no change. Future Premier Dick (later Sir Rupert) Hamer 

noted dismissively thŀǘ ƛǘ ƛǎ ΨƻŦǘŜƴ ǘƘŜ ŦŀǘŜΩ ƻŦ ƴŜǿ ƳŜŀǎǳǊŜǎ ǘƻ ōŜ ΨŎǊƛǘƛŎƛǎŜŘ ŦƻǊ ƴƻǘ ƎƻƛƴƎ 

ŦǳǊǘƘŜǊΩΦ490 Yet, Hamer did acknowledge that compensation for other crime victims would 

ōŜ ΨŎƻƴǎƛŘŜǊŜŘΩ491 and in December 1971, the then Attorney General George Reid tasked an 

inter-departmental committee to examine the issue. This committee comprised 

ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƻŦ ǘƘŜ [ŀǿ 5ŜǇŀǊǘƳŜƴǘΣ ǘƘŜ ±ƛŎǘƻǊƛŀƴ ¢ǊŜŀǎǳǊȅ ŀƴŘ ǘƘŜ /ƘƛŜŦ {ŜŎǊŜǘŀǊȅΩǎ 

Department492 and it recommended that government transfer the tribunal-based approach 

to statutory criminal injuries compensation from the Criminal Injuries Compensation Act 

1963 (NZ). 

Reflecting upon the explanation for the interdepartmental committee recommendation, a 

NSW taskforce concluded that the committee ŦŜƭǘ ǘƘŀǘ ΨŀƭǊŜŀŘȅ ƻǾŜǊōǳǊŘŜƴŜŘ ŎƻǳǊǘǎ ǿŜǊŜ 
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484

 Criminal Injuries Compensation Act 1972 (Vic) s 16(1)  
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 Criminal Injuries (Compensation) Ordinance 1975 (NT) s 3. 
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too slow in awarding compensation and that the determination of compensation was 

ƛƴŀǇǇǊƻǇǊƛŀǘŜ ǘƻ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘΩǎ ǊƻƭŜΩΦ493 The Hamer government accepted the 

committee recommendation and there was considerable overlap between the Criminal 

Injuries Compensation Act 1963 (NZ) and Criminal Injuries Compensation Act 1972 (Vic). Like 

NZ, the Hamer government established a ΨCrimes Compensation TribunalΩ to decide 

compensation applications and it had to be satisfied of like conditions to the NZ Tribunal.494  

The Tribunal could order compensation whether or not a person had been convicted or 

prosecuted495 and the individuals compensable were almost the same as those in NZ. 

Compensation was also recoverable for like losses. They were expenses actually and 

reasonably incurred as a result of the victim injury or death; pecuniary loss due to total and 

permanent incapacity for work; pecuniary loss for dependents as a result of victim death; 

other pecuniary losses and expenses that it was reasonable to incur; and pain and 

suffering.496  SƻƭƛŎƛǘƻǊǎΩ rights to recover costs were limited.497   

The overlap between Criminal Injuries Compensation Act 1972 (Vic) and Criminal Injuries 

Compensation Act 1963 (NZ) characteristics was significant but, like interstate counterparts, 

the Victorian government capped maximum compensation. The cap was $3,000.498 This 

represented approximately 56 per cent of annualised average male weekly earnings in 

Victoria for 1972-73. A provision also ǎǇŜŎƛŦƛŜŘ ǘƘŀǘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ, an amount 

awarded pursuant to a third party motor vehicle insurance claim and any award under the 

Police Assistance Compensation Act 1968 (Vic) were to be deducted from the final award or 

taken into account in its assessment.499 Further, the amount of victim loss had to exceed a 

minimum award threshold to be compensable and victims could be compelled to undergo a 

medical examination or produce medical records and other documents concerning their 

medical history as a condition of recovering compensation.500 This design highlighted that 
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while the Hamer government may not have transferred ƛƴǘŜǊǎǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎΩ court-

based approach to compensation, it nonetheless shared their concerns about total cost.  

5.3 Ȭ0ÈÁÓÅ ÏÆ 6ÉÃÔÉÍ #ÏÎÓÃÉÏÕÓÎÅÓÓȭ 

Australian governments gradually increased the generosity of statutory criminal injury 

compensation throughout the 1970s. Reforms meant that, where it was not made explicit 

initially, lost earnings501 and family and dependents of people deceased from crime were 

confirmed as compensable.502 Further, amendments also permitted compensation where no 

offence was recorded in more circumstances503 and the maximum caps on recoverable 

compensation increased as Figure 5.1 (next page) outlines:504  
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 See, eg, Criminal Injuries Compensation Act 1967 (NSW) ǎ н όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ƛƴƧǳǊȅΩύΣ ŀǎ 
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See, eg,  Criminal Injuries Compensation Act Amendment Act 1972 (SA) s 3; Criminal Injuries Compensation 
Act 1970 (WA) s 4(2B), as inserted by Criminal Injuries (Compensation) Act Amendment Act 1976 (WA) s 3(d). 
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 Increases were made by Criminal Injuries Compensation Act Amendment Act 1974 (SA) s 2(b); Crimes and 
Other Acts (Amendment) Act 1974 (NSW) s 9(c)(i); The Criminal Code and the Justices Act Amendment Act 1975 
(Qld) ss 30-3; Criminal Injuries (Compensation) Act Amendment Act 1976 (WA) s 3(a); Criminal Injuries 
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Figure 5.1 Maximum caps (1971 ς 1982) [Source: Original]  

 

The incremental revision of compensation characteristics preceded a period that Freckelton 

labels the ΨǇƘŀǎŜ ƻŦ ǾƛŎǘƛƳ-ŎƻƴǎŎƛƻǳǎƴŜǎǎΩΦ505 The NSW Law Reform Commission contends 

that this phase, which emerged from the early 1980s, ǿŀǎ ΨŦǳŜƭƭŜŘ ōȅ ǘƘŜ ŀǘǘŜƴǘƛƻƴ ƎƛǾŜƴ ǘƻ 

domestƛŎ ǾƛƻƭŜƴŎŜ ŀƴŘ ǎŜȄǳŀƭ ŀǎǎŀǳƭǘΩ ƛƴ ǇƻǇǳƭŀǊ ƭƛǘŜǊŀǘǳǊŜ ŀƴŘ ΨǘƘŜ ŜƳǇƘŀǎƛǎ ƎƛǾŜƴ ǘƻ ǘƘŜ 

ƴƻǘƛƻƴ ƻŦ ǊŜǘǊƛōǳǘƛƻƴ ƛƴƘŜǊŜƴǘ ƛƴ ΨƧǳǎǘ ŘŜǎŜǊǘǎΩΩ.506 Aƴ ΨƛƴŎǊŜŀǎƛƴƎƭȅ ƻǊƎŀƴƛǎŜŘ ŀƴŘ ŀŎǘƛǾƛǎǘ 

[crime] ǾƛŎǘƛƳǎΩ ƳƻǾŜƳŜƴǘΩ was also relevant according to Freckelton.507 Highlighting the 

ǎǳǇǇƻǊǘ ǘƘŀǘ ǾƛŎǘƛƳǎΩ ƎǊƻǳǇǎ ŀǘǘǊŀŎǘŜŘΣ a group of individuals that included parents of 

murdered young women whose remains were found near Truro, SA formed the SA Victims 

of Crime Service (VOCS) in 1979.508 Within 12 months, the VOCS had 1,800 members, had 

secured government funding, acquired premises in the centre of Adelaide, developed a 

newsletter and obtained the services of a team of volunteers.509 Freckelton asserts that 

ŎǊƛƳŜ ΨǾƛŎǘƛƳǎ ōŜŎŀƳŜ ǇƻƭƛǘƛŎƛǎŜŘ ŀƴŘ ώǘƘŜƛǊϐ ǇƭƛƎƘǘ Χ ōŜŎŀƳŜ ŀ ǾƻǘŜ ǿƛƴƴŜǊΩ during the 
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phase of victim consciousness,510 which facilitated transfer of two transfer ΨƻōƧŜŎǘǎΩ ǘƻ 

ƛƳǇǊƻǾŜ ǾƛŎǘƛƳǎΩ ǿŜƭƭōŜƛƴƎ specifically. First, governments significantly increased statutory 

compensation. Second, governments transferred the strategy of independent inquiries to 

examine ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ support. 

5.3.1 Increased compensation  

Governments pursued transfer of ǘƘŜƛǊ ŦƛǊǎǘ ΨƻōƧŜŎǘΩ ƻŦ increased compensation via two 

strategies. The first was to align statutory criminal injuries compensation with compensation 

characteristics of other schemes. The Bjelke-Petersen government aligned maximum 

statutory criminal injuries compensation to the maximum award under the ²ƻǊƪŜǊǎΩ 

Compensation Act 1916 (Qld) for example511 and permitted up to $20,000 to be awarded as 

compensation for mental and nervous shock from crime.512 Attorney General Neville Harper 

gloated that the 800 per cent maximum compensation increase meant that Queensland had 

ǘƘŜ ΨƳƻǎǘ ƎŜƴŜǊƻǳǎΩ ǎŎƘŜƳŜ ƛƴ !ǳǎǘǊŀƭƛŀΦ513 In Victoria, an expert committee 

recommendation to align statutory criminal injuries compensation and workers 

compensation characteristics514 was integral to Cain government reform.  Attorney General 

James Kennan ŀŘƳƛǘǘŜŘ ǘƘŀǘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ŘŜŎƛŘŜŘ ǘƻ Ψǎǳōǎǘŀƴǘƛŀƭƭȅ ƛƳǇƭŜƳŜƴǘΩ 

committee recommendations.515 Thus, the government capped weekly statutory criminal 

injuries compensation at ǘƘŜ ƳŀȄƛƳǳƳ ǿŜŜƪƭȅ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇŀȅƳŜƴǘ516 and 

ǿƛŘŜƴŜŘ ǘƘŜ ŘŜǇŜƴŘŜƴǘǎ ŘŜŦƛƴƛǘƛƻƴ ǘƻ ΨŜǉǳŀǘŜΩ ǿƛǘƘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƛƴ ǘƘŜ ²ƻǊƪŜǊǎΩ 

Compensation Act 1958 (Vic).517 Premier Cain noted that maximum compensation for 

ǇŜŎǳƴƛŀǊȅ ƭƻǎǎŜǎ ǿƻǳƭŘ ōŜ ΨǊŜǾƛǎŜŘ ǇŜǊƛƻŘƛŎŀƭƭȅ ǘƻ ǘŀƪŜ ŀŎŎƻǳƴǘ ƻŦ ƛƴŦƭŀǘƛƻƴ ŀƴŘ ŎƘŀƴƎŜǎ ƛƴ 

ƭŜǾŜƭǎ ƻŦ ŀǿŀǊŘ ŦƻǊ ǇŜŎǳƴƛŀǊȅ ƭƻǎǎ ǳƴŘŜǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴΩΦ518  

The Criminal Injuries Compensation Ordinance 1983 (ACT) embodied the second strategy 

that government took to increase compensation, which was significant increases unrelated 
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 Freckelton, Criminal Injuries Compensation: Law, Practice and Policy, above n 505, 316. 
511

 The Criminal Code (Qld) ǎ ссо! όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǇǊŜǎŎǊƛōŜŘ ŀƳƻǳƴǘΩύΣ ŀǎ ŀƳŜƴŘŜŘ ōȅ The Criminal Code 
Amendment Act 1984 (Qld) s 3. 
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to other compensation schemes. The ordinance was the first criminal injuries compensation 

statute for the ACT and it introduced an unprecedented $20,000 maximum compensation 

threshold.519 This almost equalled the annualised average weekly earnings of a full-time ACT 

worker in June 1983.520 In addition, building upon compensable expenses interstate, the 

Ordinance compensated any expense incurred in submitting a compensation application 

(other than legal fees)521 and ΨǇǊŜǎŎǊƛōŜŘ ǇǊƻǇŜǊǘȅ ŘŀƳŀƎŜǎΩ.522 Further, compensable 

injuries extended to any contractions, aggravation, acceleration or recurrence of an injury or 

disease and damage to items such as spectacles, hearing aids and artificial limbs.523 The 

explanation for the dramatic compensation increases was altruistic concerns for victim 

circumstances. Following the 11 March 1983 federal election, the Hawke Labor government 

had also doubled a $10,000 threshold that its conservative predecessor proposed after that 

threshold ǿŀǎ ŎǊƛǘƛŎƛǎŜŘ ŦƻǊ ōŜƛƴƎ Ψǘƻƻ ƭƻǿΩΦ524   

The Criminal Injuries Compensation Ordinance 1983 (ACT) was a new transfer source for 

other governments and the $20,000 threshold transferred to other jurisdictions.525 This was 

despite concerns about compensation cost.526 Indeed, continuing a theme of the previous 

decade, maximum compensation thresholds continued to climb. The NSW government 

introduced a $50,000 threshold in response to a review recommendation in 1985 for 

example527 and there were demands for an even higher threshold from the federal leader of 

the Australian Democrats. Janine Haines provided notice of a motion that the maximum cap 

ΨǎƘƻǳƭŘ ōŜ ŀǘ ƭŜŀǎǘ ϷмллΣлллΩ,528 essentially because of ΨƛƴŜǉǳƛǘȅΩ between crime victims and 

ǘƘƻǎŜ ǘƘŀǘ ǎǳŦŦŜǊŜŘ ǎƛƳƛƭŀǊ ƛƴƧǳǊȅ ǘƘǊƻǳƎƘ ŎŀǊ ƻǊ ǿƻǊƪ ǊŜƭŀǘŜŘ ŀŎŎƛŘŜƴǘΩΦ529 This motion did 
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 Criminal Injuries Compensation Ordinance 1983 (ACT) s 7.  
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 Australian Bureau of Statistics, Average Weekly Earnings, States and Australia, June Quarter 1983 (1983) 3. 
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 Criminal Injuries Compensation Ordinance 1983 (ACT) s 5(4).  
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 Ibid s 5(3). 
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1987 (SA) 4(b). 
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Tasmania, Parliamentary Debates, House of Assembly, 14 November 1984, 3423 (Geoff Pearsall); Western 
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 Commonwealth, Parliamentary Debates, Senate, 16 September 1985, 540 (Janine Haines).  
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not proceed but other governments matched the $50,000 threshold. Victorian Attorney 

General Andrew McCutcheon ŘŜŎƭŀǊŜŘ ǘƘŀǘ ǘƘŜ /ŀƛƴ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ΨŦǳƭƭȅΩ ŀŎŎŜǇǘŜŘ ƛǘǎ 

responsibility to assist crime victims with its $50,000 threshold.530 Similarly, the minority 

Kaine Liberal government Attorney General in the ACT declared that a $50,000 threshold 

afforded crime ǾƛŎǘƛƳǎΩ ΨƧǳǎǘΩ ŎƻƳǇŜƴǎŀǘƛƻƴΦ531 These statements highlight the continued 

bipartisan attitude towards statutory criminal injuries compensation that existed among 

parliamentarians.  

5.3.2 Independent inquiries  

LƴŘŜǇŜƴŘŜƴǘ ƛƴǉǳƛǊƛŜǎ ǿŜǊŜ ǘƘŜ ǎŜŎƻƴŘ ΨƻōƧŜŎǘΩ ǘƘat governments transferred to improve 

ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ ǿŜƭƭōŜƛƴƎ ŀƴŘ ƛƴ мфулΣ ǘƘŜ ŎƻƴǎŜǊǾŀǘƛǾŜ {! ¢ƻƴƪƛƴ ƎƻǾŜǊƴƳŜƴǘ ŎƻƳƳƛǎǎƛƻƴŜŘ 

the first example. The genesis of this inquiry, as with the significant compensation increases, 

ǿŀǎ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ concern for crime ǾƛŎǘƛƳǎΩ ǿŜƭƭōŜƛƴƎ and crime victim demands for 

improved support. The then executive director of the VOCS, Ray Whitrod, claimed that the 

VOCS had ΨƘŜƭǇŜŘ ƛƴƛǘƛŀǘŜΩ ǘƘe SA inquiry for example.532 The SA committee 

recommendations demonstrate the empathy that existed for crime victims. They included 

improved public education about crime effects and crime prevention;533 revised media 

protocols for crime reporting;534 better victims support services, including more funding;535 

improved emergency personnel training;536 amended court procedures;537 and higher 

compensation.538 Like recommendations were also made by the inquiries that other States 

and Territories commissioned following the SA inquiry. For example, there were 

ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ǘƻ ƛƴŎǊŜŀǎŜ ŦǳƴŘƛƴƎ ŦƻǊ ǾƛŎǘƛƳǎΩ services;539  establish more and/ or new 
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ǾƛŎǘƛƳǎΩ ǎŜǊǾƛŎŜǎΤ540 ǇǊƻǾƛŘŜ ōŜǘǘŜǊ ŜŘǳŎŀǘƛƻƴ ŀƴŘ ǇǳōƭƛŎ ŀǿŀǊŜƴŜǎǎ ƻŦ ǾƛŎǘƛƳǎΩ ƴŜŜŘǎ;541  

improve personnel training;542 compensate more expenses543 and re-design and relocate 

court buildings.544 

The NSW Victims Compensation Tribunal, which government established in the Victims 

Compensation Act 1987 (NSW),545 demonstrated the transfer of interstate compensation 

characteristics that inquiry recommendations could facilitate. As subsection 5.2.3 explained, 

Victoria had pioneered the notion of an independent tribunal to assess statutory criminal 

injuries compensation and throughout the 1970s and early 1980s, there were demands for 

other governments to follow their lead.546 Lƴ мфунΣ ǘƘŜ ŎƻƴǎŜǊǾŀǘƛǾŜ hΩ/ƻƴƴƻǊ ƎƻǾŜǊƴƳŜƴǘ 

in WA somewhat acqǳƛŜǎŎŜŘ ǿƘŜƴ ƛǘ ŜǎǘŀōƭƛǎƘŜŘ ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ Ψ!ǎǎŜǎǎƻǊΩ ǘƻ decide 

compensation.547 This followed a WA Law Reform Commission recommendation.548 Deputy 

Premier Rushton explained that the court system could intimidate victims; involve ΨŎƻǎǘ ŀƴŘ 

ƛƴŎƻƴǾŜƴƛŜƴŎŜΩ; and comprise ΨƭŜƎŀƭ ŎƻƳǇƭŜȄƛǘƛŜǎΩ that ƴŜŎŜǎǎƛǘŀǘŜŘ ƭŀǿȅŜǊǎΩ ƛƴǾƻƭǾŜƳŜƴǘΦ549 

The NSW Taskforce on Services for Victims of Crime echoed these sentiments when it 

recommended a tribunal for NSW.550 In addition, there were NSW Police Association 

criticisms of the adequacy of the court system;551 parliamentarian concerns552 and positive 
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lessons from the experience of a tribunal in Victoria.553 Together, these factors facilitated 

transfer of a tribunal to NSW to decide compensation.  

5.4 UN Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power 

5.4.1 Declaration overview  

The altruistic concerns that facilitated improveŘ ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ ǎǳǇǇƻǊǘ during the phase of 

victim consciousness were shared internationally and facilitated a new transfer source for 

Australian governments. The Council of Europe opened for signature a convention on 

ǾƛŎǘƛƳǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ in 1983.554 Subsequently, in 1985, the UN adopted the Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power όΨ5ŜŎƭŀǊŀǘƛƻƴΩ) to assist 

governments ΨǎŜŎǳǊŜ ƧǳǎǘƛŎŜ ŀƴŘ ŀǎǎƛǎǘŀƴŎŜ ŦƻǊ ǾƛŎǘƛƳǎ ƻŦ ŎǊƛƳŜΩ.555 The Declaration and 

especially its annexure, the Declaration of Basic Principles of Justice for Victims of Crime and 

!ōǳǎŜ ƻŦ tƻǿŜǊ όΨ¦b 5ŜŎƭŀǊŀǘƛƻƴΩύ, became a major source of transfer for Australian 

governments. The fact that AǳǎǘǊŀƭƛŀ ǇƭŀȅŜŘ ŀƴ ΨƛƳǇƻǊǘŀƴǘ ǊƻƭŜΩ ƛƴ the Declaration 

development according to then SA Attorney General Chris Sumner was important in this 

regard.556 Sumner wrote in 1987 that Australia should, through both federal and State 

Parliaments, ensure that the UN Declaration Ψƛǎ ƛƳǇƭŜƳŜƴǘŜŘ ƛƴ ƻǳǊ ƭŜƎŀƭ ŀƴŘ ǎƻŎƛŀƭ ǎȅǎǘŜƳǎΩ 

for example, and he placed SA at the forefront of that process.557 Table 5.1 (next page) 

extracts UN Declaration Principles that State and Territory governments copied and 

emulated. Subsections 5.5.1 ς 5.5.3 examine their transfer. 
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Table 5.1 UN Declaration Principles558 

Item Declaration  

[4] -[6], 

[14], 

[15] 

[VictimǎΩ Treatment] 

[4] Ψ±ƛŎǘƛƳǎ ǎƘƻǳƭŘ ōŜ ǘǊŜŀǘŜŘ ǿƛǘƘ ŎƻƳǇŀǎǎƛƻƴ ŀƴŘ ǊŜǎǇŜŎǘ ŦƻǊ ǘƘŜƛǊ ŘƛƎƴƛǘȅΩ Χ  

[5] ΨΧ ±ƛŎǘƛƳǎ ǎƘƻǳƭŘ ōŜ ƛƴŦƻǊƳŜŘ ƻŦ ǘƘŜƛǊ ǊƛƎƘǘǎ ƛƴ ǎŜŜƪƛƴƎ ǊŜŘǊŜǎǎΧΩ 

[6] Ψ¢ƘŜ ǊŜǎǇƻƴǎƛǾŜƴŜǎǎ ƻŦ ƧǳŘƛŎƛŀƭ ŀƴŘ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜǎǎŜǎ ǘƻ ǘƘŜ ƴŜŜŘǎ ƻŦ ǾƛŎǘƛƳǎ 

should be facilitated by:  

(a) Informing victims of their role and the scope, timing and progress of the 

proceedings and of the disposition of their cases, especially where serious 

crimes are involved and where they have requested such information. 

(b) Allowing the views and concerns of victims to be presented and considered at 

appropriate stages of the proceedings where their personal interests are 

affected, without prejudice to the accused and consistent with the relevant 

national criminal justice system. 

(c) Providing proper assistance throughout the legal process. 

(d) Taking measures to minimize inconǾŜƴƛŜƴŎŜ ǘƻ ǾƛŎǘƛƳǎΧΩ 

[14] Ψ±ƛŎǘƛƳǎ ǎƘƻǳƭŘ ǊŜŎŜƛǾŜ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ƳŀǘŜǊƛŀƭΣ ƳŜŘƛŎŀƭΣ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŀƴŘ ǎƻŎƛŀƭ 

ŀǎǎƛǎǘŀƴŎŜ ǘƘǊƻǳƎƘ ƎƻǾŜǊƴƳŜƴǘŀƭΣ ǾƻƭǳƴǘŀǊȅΣ ŎƻƳƳǳƴƛǘȅ ōŀǎŜŘ ŀƴŘ ƛƴŘƛƎŜƴƻǳǎ ƳŜŀƴǎΩ 

[15] Ψ±ƛŎǘƛƳǎ ǎƘƻǳƭŘ ōŜ ƛƴŦƻǊƳŜŘ ƻŦ ǘƘŜ ŀǾŀƛƭŀōƛƭƛǘȅ ƻŦ ƘŜŀƭǘƘ ŀƴd social services and 

ƻǘƘŜǊ ǊŜƭŜǾŀƴǘ ŀǎǎƛǎǘŀƴŎŜ ŀƴŘ ōŜ ǊŜŀŘƛƭȅ ŀŦŦƻǊŘŜŘ ŀŎŎŜǎǎ ǘƻ ǘƘŜƳΩ 

[16] [Personnel TrainingϐΩtƻƭƛŎŜΣ ƧǳǎǘƛŎŜΣ ƘŜŀƭǘƘΣ ǎƻŎƛŀƭ ǎŜǊǾƛŎŜǎ ŀƴŘ ƻǘƘŜǊ ǇŜǊǎƻƴƴŜƭ 

concerned should receive training to sensitize them to the needs of victims and 

ƎǳƛŘŜƭƛƴŜǎ ǘƻ ŜƴǎǳǊŜ ǇǊƻǇŜǊ ŀƴŘ ǇǊƻƳǇǘ ŀƛŘΩ 

[12] [Compensation Eligibility]  Ψ²ƘŜǊŜ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛǎ ƴƻǘ Ŧǳƭƭȅ ŀǾŀƛƭŀōƭŜ ŦǊƻƳ ǘƘŜ 

offender or other sources, States should endeavour to provide financial compensation 

to: 

(a) victims who have sustained significant bodily injury or impairment of physical 

or mental health as a result of serious crimes 

(b) the family, in particular dependents of persons who have died or become 

ǇƘȅǎƛŎŀƭƭȅ ƛƴŎŀǇŀŎƛǘŀǘŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǎǳŎƘ ǾƛŎǘƛƳƛǎŀǘƛƻƴΩ 

[13] [Alternate Compensation Fundsϐ Ψ¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘΣ ǎǘǊŜƴƎǘƘŜƴƛƴƎ ŀƴŘ ŜȄǇŀƴǎƛƻƴ ƻŦ 

ƴŀǘƛƻƴŀƭ ŦǳƴŘǎ ŦƻǊ ŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǾƛŎǘƛƳǎ ǎƘƻǳƭŘ ōŜ ŜƴŎƻǳǊŀƎŜŘΩ 

    [Source: Adapted from UN Declaration (1985)] 

5.4.2 6ÉÃÔÉÍÓȭ 4ÒÅÁÔÍÅÎÔ ÁÎÄ 0ÅÒÓÏÎÎÅÌ 4ÒÁÉÎÉÎÇ 

The sentiments of the UN Declaration Principles in the Table 5.1 cells labelled Ψ±ƛŎǘƛƳǎΩ 

¢ǊŜŀǘƳŜƴǘΩ ŀƴŘ ΨtŜǊǎƻƴƴŜƭ ǘǊŀƛƴƛƴƎΩ ǘǊŀƴǎŦŜǊǊŜŘ ǘƻ ƳǳƭǘƛǇƭŜ !ǳǎǘǊŀƭƛŀƴ ƧǳǊƛǎŘƛŎǘƛƻƴǎΦ ¢ǊŀƴǎŦŜǊ 

was facilitated by altruistic conŎŜǊƴǎ ŦƻǊ ǾƛŎǘƛƳǎΩ ǿŜƭƭōŜƛƴƎ and political pressure to be seen 

to be doing more for crime victims. DǳƛŘŜƭƛƴŜǎ ƻƴ ǾƛŎǘƛƳǎΩ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ΨǊƛƎƘǘǎΩ were the 
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 UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, above n 555, annex 
όΨ5ŜŎƭŀǊŀǘƛƻƴ ƻŦ .ŀǎƛŎ tǊƛƴŎƛǇƭŜǎ ƻŦ WǳǎǘƛŎŜ ŦƻǊ ±ƛŎǘƛƳǎ ƻŦ /ǊƛƳŜ ŀƴŘ !ōǳǎŜ ƻŦ tƻǿŜǊΩύΦ 
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most obvious example of governments transferring these UN Declaration Principles.559 In 

some jurisdictions, gǳƛŘŜƭƛƴŜǎΩ ƭŀƴƎǳŀƎŜ even copied UN Declaration Principle. The WA 

ΨDǳƛŘŜƭƛƴŜǎ ŀǎ ǘƻ Iƻǿ ±ƛŎǘƛƳǎ {ƘƻǳƭŘ ōŜ ¢ǊŜŀǘŜŘΩ, for example, instructed that victims 

ǎƘƻǳƭŘ ōŜ ǘǊŜŀǘŜŘ ǿƛǘƘ ΨŎƻƳǇŀǎǎƛƻƴ ŀƴŘ ǿƛǘƘ ǊŜǎǇŜŎǘ ŦƻǊ ǘƘŜ ǾƛŎǘƛƳΩǎ ŘƛƎƴƛǘȅΩΤ 

ΨώƛϐƴŎƻƴǾŜƴƛŜƴŎŜ Χ ǎƘƻǳƭŘ ōŜ ƳƛƴƛƳƛȊŜŘΩ ŀƴŘ ΨǇǊƛǾŀŎȅ Χ ǎƘƻǳƭŘ ōŜ ǇǊƻǘŜŎǘŜŘΩΦ560 In other 

jurisdictions, governments emulated UN Declaration Principle such as when they 

established ǎǘŀǘǳǘƻǊȅ ōƻŘƛŜǎ ǘƻ ŀŘǾƻŎŀǘŜ ƻƴ ǾƛŎǘƛƳǎΩ ōŜƘŀƭŦ like the ACT Victims of Crime 

Co-ordinator. Its functions include promoting legislated principles for the treatment of 

offenders;561 providing services to crime victims and awareness-ǊŀƛǎƛƴƎ ŀōƻǳǘ ǾƛŎǘƛƳǎΩ 

needs.562   

Transfer of the UN Declaration Principle that crime ǾƛŎǘƛƳǎΩ ΨǾƛŜǿǎ ŀƴŘ ŎƻƴŎŜǊƴǎΩ ǎƘƻǳƭŘ ōŜ 

ΨǇǊŜǎŜƴǘŜŘ ŀƴŘ ŎƻƴǎƛŘŜǊŜŘ ŀǘ ŀǇǇǊƻǇǊƛŀǘŜ ǎǘŀƎŜǎ ƻŦ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎΩ was more contentious. 

This was due to legal concerns that the Principle and associated notion of victim impact 

statements (VISs) could impact the fairness of criminal trials and sentencing decisions.563  

Transfer of the Principle ultimately proceeded564 but its acceptance relied upon the 

presence of three factors. First, the passage of time allowed parliamentarians to observe 

that foreign governments565 and SA from 1988 had permitted VISs with no obvious adverse 

implications for trial fairness. Second, in some States, there had been inquiry 

recommendations that governments should permit VISs. The 1989 inquiry into crime 

                                                           
559

 See, eg, Victims of Crime Act 1994 (ACT) s 4; Victims Rights Act 1996 (NSW) s 6; Northern Territory Office of 
the Director of Public Prosecutions, Guidelines  [Appendix E] <http://www.dpp.nt.gov.au/legal-
resources/documents/dppguidelines.pdf>; Criminal Offence Victims Act 1995 (Qld) pt 2; South Australia, 
Parliamentary Debates, House of Assembly, 29 October 1985, 1564 (Chris Sumner); Victims of Crime Act 2001 
(SA) pt 2 div 2; Department of Justice (Tas), Charter of Rights for Victims of Crime 
<http://www.justice.tas.gov.au/victims/charter_of_rights_for_victims_of_crime>; ±ƛŎǘƛƳǎΩ /ƘŀǊǘŜǊ !Ŏǘ 
2006 (Vic) pt 2; Victims of Crime Act 1994 (WA) sch 1. See also Standing Council on Law and Justice, National 
Framework of Rights and Services for Victims of Crime 2013 - 2016 (2013) . 
560

 Victims of Crime Act 1994 (WA) sch 1. 
561

 Victims of Crime Act 1994 (ACT) s 4.  
562

 Ibid s 7. 
563

 See discussion in Legal and Constitutional Committee, Parliament of Victoria, above n 539, 101; Victorian 
Sentencing Committee, Sentencing (Attorney-General's Department (Vic), 1988) vol 2, 543; Australian Law 
Reform Commission, Sentencing, Report No 44 (1988) xxiii, 104-5.  
564

 See Acts Revision (Victims of Crime) Act 1994 (ACT) pt 3; Victims Rights Act 1996 (NSW) sch 2; Sentencing 
Act 1995 (NT) s 104; Penalties and Sentences Act 1992 (Qld) s 9(2)(c), Juvenile Justice Act 1992 (Qld) 
s 109(1)(g), Criminal Offence Victims Act 1995 (Qld) s 15; Criminal Law (Sentencing) Act 1988 (SA) s 7;  
Sentencing Amendment Act 2002 (Tas) s 7; Sentencing (Victim Impact Statement) Act 1994 (Vic); Victims of 
Crime Act 1994 (WA) ss 4-5.    
565

 Eg, Victims of Offences Act 1987 (NZ) s 8. 

http://www.dpp.nt.gov.au/legal-resources/documents/dppguidelines.pdf
http://www.dpp.nt.gov.au/legal-resources/documents/dppguidelines.pdf
http://www.justice.tas.gov.au/victims/charter_of_rights_for_victims_of_crime
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ǾƛŎǘƛƳǎΩ ǎǳǇǇƻǊǘ ƛƴ ¢ŀǎƳŀƴƛŀ ŦŜƭǘ ǘƘŀǘ ±L{ǎ ǿƻǳƭŘ ōŜ ŀ ΨǾŜǊȅ ǳǎŜŦǳƭ ǘƻƻƭ ƛƴ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ǘƘŜ 

sentencing court is properly informed about the effects of the ŎǊƛƳŜ ǳǇƻƴ ǘƘŜ ǾƛŎǘƛƳΩ for 

example.566 Third, there was some evidence that VISs had therapeutic benefits. Kelly wrote 

ǘƘŀǘ ǾƛŎǘƛƳǎ ΨǿŀƴǘŜŘ ƳƻǊŜ ǘƘŀƴ Ǉƛǘȅ ŀƴŘ ǇƻƭƛǘŜƴŜǎǎΤ ǘƘŜȅ ǿŀƴǘŜŘ ǘƻ ǇŀǊǘƛŎƛǇŀǘŜΩ567 and Erez 

explained that research had found that filing a VL{ ǊŜǎǳƭǘŜŘ ƛƴ ŀƴ ΨƛƴŎǊŜŀǎŜŘ ǎŀǘƛǎŦŀŎǘƛƻƴ ǿƛǘƘ 

ǘƘŜ ƻǳǘŎƻƳŜΩ ŦƻǊ ǾƛŎǘƛƳǎΦ568   

5.4.3 Compensation Eligibility  

Revising compensation eligibility to target groups mentioned in the UN Declaration Principle 

ǘƛǘƭŜŘ Ψ/ƻƳǇŜƴǎŀǘƛƻƴ 9ƭƛƎƛōƛƭƛǘȅΩ ǘƘŀǘ Table 5.1 extracts was another characteristic that 

transferred among Australian jurisdictions. Publicly, this transfer was facilitated by altruistic 

concerns for the crime victims that benefited. However, governments were also increasingly 

anxious about cost. Like its response to other UN Declaration aspects, the SA Bannon 

government again spearheaded the transfer process. Attorney General Sumner explained 

that singling out the family of a deceased crime victim for compensation was necessary 

ōŜŎŀǳǎŜ ΨǘƘŜ ŘŜŀǘƘ ƻŦ ŀ ŎƭƻǎŜ ǊŜlative as a result of a crime is in itself a traumatic 

ŜȄǇŜǊƛŜƴŎŜΩΦ569 Thus, from 1985, SA established a separate basis for compensation to assist 

ΨŦŀƳƛƭȅ ǾƛŎǘƛƳǎΩ, which provided compensation for ΨƎǊƛŜŦΩ ƻŦ ŀ ǎǇƻǳǎŜ ƻǊ ǇǳǘŀǘƛǾŜ ǎǇƻǳǎŜ ŀƴŘ 

parents of a child under age 18 if the spouse or child had been killed by homicide.570 

Subsequently, the Victims Compensation Act 1987 (NSW) also singled out family of a 

deceased crime victim for compensation specifically in a four-class categorisation of victims 

that became a source of transfer in its own right. The four classes were ΨǇǊƛƳŀǊȅ ǾƛŎǘƛƳΩΣ 

ΨǎŜŎƻƴŘŀǊȅ ǾƛŎǘƛƳΩΣ ΨŎƭƻǎŜ ǊŜƭŀǘƛǾŜΩ ƻŦ ŀ ŘŜŎŜŀǎŜŘ ǾƛŎǘƛƳ ŀƴŘ Ψƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ǾƛŎǘƛƳΩΦ571  

                                                           
566

 Department of Justice (Tas), above n 540, 35. 
567

 Deborah P Kelly, 'Victims' (1987) 34 Wayne Law Review 69, 72.  
568

 Edna Erez, 'Victim Impact Statements' (Trends & Issues in Crime and Criminal Justice No 33, Australian 
Institute of Criminology, 1991) 6. See also Edna Erez, 'Who's Afraid of the Big Bad Victim? Victim Impact 
Statements as Victim Empowerment and Enhancement of Justice' [1999] Criminal Law Review 545 and Dean G 
Kilpatrick and Randy K Otto, 'Constitutionally Guaranteed Participation in Criminal Proceedings for Victims: 
Potential Effects on Psychological Functioning' (1987) 34 Wayne Law Review 7, 27.  
569

 South Australia, Parliamentary Debates, House of Assembly, 29 October 1985, 1562(Chris Sumner).  
570

 Criminal Injuries Compensation Act 1978 (SA) s 7(2a), as inserted by Statutes Amendment (Victims of Crime) 
Act 1986 (SA) s 6(b). 
571

 For definitions, see Victims Compensation Act 1987 (NSW) ss 3(1), 10(1).  
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5.4.4 Alternate Compensation Funds  

The ΨAlternate Compensation FundsΩ Principle was the final UN Declaration Principle that 

governments transferred. Australian governments had considered additional methods of 

financing statutory criminal injuries compensation expenditure besides consolidated 

revenue before the UN Declaration. In 1981 for example, the conservative Thompson 

government in Victoria asked the working party whose recommendations informed the 

Criminal Injuries Compensation Act 1983 ό±ƛŎύ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŜ ƻǇǘƛƻƴ ƻŦ ŀ ΨǎǳǊŎƘŀǊƎŜΩ ǳǇƻƴ 

fines to partially fund compensation. Queensland Attorney General Neville Harper also 

noted that the Bjelke-Petersen government had opted against introducing a levy to partially 

fund compensation in 1984. Harper commented that although ǘƘŜǊŜ ǿŜǊŜ ΨǾŜǊȅ ǎƻǳƴŘ 

ǊŜŀǎƻƴǎΩ for a levy, ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǿŀǎ ŀ Ψƭƻǿ-tŀȄ ƎƻǾŜǊƴƳŜƴǘΩ ŀƴŘ ŀ ƭŜǾȅ ǿŀǎ ƛƴŎƻƴǎƛǎǘŜƴǘ 

with this approach.572   

The SA Bannon Labor government was the first to emulate the UN Declaration Principle and 

introduce a levy upon offenders to partially fund statutory criminal injuries compensation 

όΨƻŦŦŜƴŘŜǊǎΩ ƭŜǾȅΩύ.573 The levy applied to all offences, including parking fines, which reflected 

a particular philosophy of Attorney-General Sumner. Sumner explained: 

Imposts on cigarettes do not fall on the whole community and are justified on the grounds 

of the increased cost of health care for smokers even though not all individual smokers will 

need the additional care. Liquor fees are imposed only on a certain group in the community. 

Likewise, in this case a levy has been imposed on a certain group in the community (i.e. 

offenders). There is a choice not to smoke, consume liquor or commit offences.574   

¢ƘŜ ƻŦŦŜƴŘŜǊǎΩ ƭŜǾȅ notion transferred to other jurisdictions, essentially to provide 

additional funding for compensation expenditure.575 Table 5.2 (next page) outlines the 

scope of offenders and amounts of levy that they had to pay in each jurisdiction as at 

1 July 2014. Victoria has not introduced a levy and in WA, although there was 

                                                           
572

 Queensland, Parliamentary Debates, Legislative Assembly, 31 January 1984, 1223 (Neville Harper). 
573

 Criminal Injuries Compensation Act 1978 (SA) pt IV, as inserted by Criminal Injuries Compensation Act 
Amendment Act 1987 (SA) s 6. 
574

 Sumner, above n 557, 214.  
575

 Criminal Injuries Compensation Act 1983 (ACT) s 34D, as inserted by Criminal Injuries Compensation 
(Amendment) Act 1996 (ACT) s 6; ±ƛŎǘƛƳǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфут (NSW) s 65C, as inserted by Victims 
Compensation (Amendment) Act 1989 (NSW) sch 1(3); Crimes Compensation Act 1982 (NT) s 25B(2), as 
inserted by Crimes Compensation Amendment Act 1989 (NT) s 23. 
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acknowledgement of deliberations and legislation being developed in 2011,576 no reform 

occurred in the research period.  

Table 5.2 Offender levy amounts, 1 July 2014 

Jurisdiction ACT577 NSW578 NT579 

Levy adult: 
$30: Supreme/ 
Magistrates court 
sentence 
 
 

adult/ child: 
$166: indictable offence 
$74: other 

adult:  
$200: indictable offence                     
$150: other 
$40: infringement notice 
         enforcement order 
child: $50 
body corporate: $1,000 

Jurisdiction QLD580 SA581 TAS582 

Levy adult: 
$321.40: Supreme/ 
District Court 
sentence 
$107.10: Magistrate 
Court sentence 
 
 

adult/ child: 

$260: indictable 

$160: summary (other) 

$60: summary offence (if 

fine paid on time) 

The levies double for 

specific serious offences.583  

adult: 
$50: Supreme Court sentence 
όΨsƛƳǇƭŜ ƻŦŦŜƴŎŜΩΥ Ϸнлύ 
$20: court of petty sessions 
 

[Source: Original] 

No jurisdiction has opted to transfer the breadth of offender that must pay the offenders 

levy in SA.584 Concerns about hardship are one explanation for government decisions to levy 

                                                           
576

 Department of Attorney General (WA), Annual Report 2010 ς 11 (2011) 26; Department of Attorney 
General (WA), Annual Report 2011-12 όнлмнύ мтΦ {ŜŜ ŀƭǎƻ !ƳŀƴŘŀ .ŀƴƪǎΣ Ψ/ŀƭƭ ŦƻǊ /ǊƛƳƛƴŀƭ ǘƻ tŀȅ ±ƛŎǘƛƳ [ŜǾȅΩΣ 
The West Australian (Perth)Σ м hŎǘƻōŜǊ нлмлΣ мнΤ !ƳŀƴŘŀ .ŀƴƪǎΣ Ψ/ǊƛƳŜ tŀȅƻǳǘǎ WǳƳǇ ǘƻ ϷооƳΩΣ The West 
Australian (Perth), 3 October 2011, 6.  
577

 Victims of Crime Act 1994 ό!/¢ύ ǎ нпΦ /ƻǳǊǘǎ Ƴŀȅ ŜȄƻƴŜǊŀǘŜ ŀƴ ƻŦŦŜƴŘŜǊ ŦǊƻƳ ǇŀȅƛƴƎ ǘƘŜ ƭŜǾȅ ƛŦ ƛǘ ƛǎ ΨƭƛƪŜƭȅ ǘƻ 
ŎŀǳǎŜ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇΩΥ Victims of Crime Act 1994 (ACT) s 26(2).  
578

 Victims Rights and Support (Victims Support Levy) Notice 2013 (NSW) reg 2. A court may exempt a child 
from paying the levy: Victims Rights and Support Act 2013 (NSW) s 106(3).  
579

 Victims of Crime Assistance Act 2006 (NT) ss 61(3), (6). Levies were substantially increased by the Mills 
Country Liberal government. From 1 July 2013, amounts went from $60 to $200; $40 to $150; $20 to $40; $20 
to $50 and $200 to $1,000: Victims of Crime Assistance Amendment Act 2013 (NT) s 4.   
580

 Penalties and Sentences Regulation 2005 όvƭŘύ ǊŜƎ у!Φ ¢ƘŜ vǳŜŜƴǎƭŀƴŘ ƻŦŦŜƴŘŜǊǎΩ ƭŜǾȅ ŘƻŜǎ ƴƻǘ 
ŎƻƳǇŜƴǎŀǘŜ ŎǊƛƳŜ ǾƛŎǘƛƳǎ ǎǇŜŎƛŦƛŎŀƭƭȅ ōǳǘ ΨƘŜƭǇǎ Ǉŀȅ ƎŜƴŜǊŀƭƭȅ ŦƻǊ ǘƘŜ Ŏƻǎǘ ƻŦ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ŀƴŘ 
ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΩΥ Penalties and Sentences Act 1992 (Qld) s 179A.  
581

 Victims of Crime (Fund and Levy) Regulations 2003 (SA) sch 1 cl 1. A child cannot be liable to pay levies that 
collectively exceed $180 for serious offences that are prescribed and $100 for other offences: Victims of Crime 
(Fund and Levy) Regulations 2003 (SA) sch 1 cl 3.  
582

 Victims of Crime Compensation Act 1994 (Tas) s 5(3). If total compensation levies for an offender exceed 
Ϸрлл όΨŎƻƳōƛƴŜŘ ƭƛƳƛǘΩύΣ ŎƻǳǊǘ Ƴŀȅ ǊŜŘǳŎŜ ǘƘŜ ƭŜǾȅ ƛƴ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ŦƛƴŀƴŎƛŀƭ ƘŀǊŘǎƘƛǇΥ Victims of Crime 
Compensation Act 1994 (Tas) s 6. 
583

 Victims of Crime (Fund and Levy) Regulations 2003 (SA) sch 1, cl 2. Examples are homicide, robbery, 
aggravated robbery, serious criminal trespass and the offence of assaulting and hindering police.  
584

 For examples of the offences that governments opted to relieve from having to pay the levy, see Victims of 
Crime Regulation 2000 (ACT) sch 2; Victims of Crime Assistance Regulations 2007 (NT) reg 26. The offences 
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only some offenders (and not introduce a levy at all) and there have also been philosophical 

concerns about the appropriateness of levying some minor offenders. The NSW Taskforce 

ƻƴ {ŜǊǾƛŎŜǎ ŦƻǊ ±ƛŎǘƛƳǎ ƻŦ /ǊƛƳŜ ǎǳƎƎŜǎǘŜŘ ǘƘŀǘ ΨǇǊƻōƭŜƳǎ ƻŦ ƭƻƎƛŎ ŀƴŘ ƧǳǎǘƛŎŜ ŀǊŜ ƛƴǾƻƭǾŜŘ ƛƴ 

requiring persons ordered to pay fines, such as parking and traffic offenders to assist in 

ŦǳƴŘƛƴƎ ŀ ŎǊƛƳƛƴŀƭ ƛƴƧǳǊƛŜǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎŎƘŜƳŜΩΦ585 Administrative considerations have 

also been a disincentive. Attorney General Simon Corbell in the ACT Stanhope Labor 

government imposed a flat offenders levy in that jurisdiction ōŜŎŀǳǎŜ ǘƘŜ Ψadditional 

administrative work that would be required to introduce a graduated scheme Χ would far 

exceed any substantial funding that would be derived from adopting such a modelΩ.586 

Governments have also allowed recovered crime proceeds and profits to contribute towards 

the cost of compensation.587   

5.5 4ÈÅ ȬScheduleȭ ÁÎÄ Ȭ!ÓÓÉÓÔÁÎÃÅȭ ÁÐÐÒÏÁÃÈÅÓ  

Transfer of policies such as an offender levy and restrictions on the categories of victim 

eligible for compensation highlighted growing concerns about total compensation 

expenditure. Throughout the 1980s, compensation claims had increased sizeably. Freckelton 

nominated ŀ ΨƴŜǿ ǇƘŜƴƻƳŜƴƻƴΩ ƻŦ ƭŀǿȅŜǊǎ ǎƻƭƛŎƛǘƛƴƎ for claims; improved advertising of 

scheme benefits; less stigma associated with being a crime victim and judicial decisions that 

extended compensation eligibility as possible explanations.588 Towards the end of the 

decade, parliamentarians increasingly voiced concern about cost589 and what Freckelton 

ƭŀōŜƭǎ ŀ ΨōŀŎƪƭŀǎƘΩ ŀƎŀƛƴǎǘ ǘƘŜ size of compensation expenditure emerged.590 This backlash 

                                                                                                                                                                                     
ƛƴŎƭǳŘŜ ǇŀǊƪƛƴƎ ƻŦŦŜƴŎŜǎΣ ƻŦŦŜƴŎŜǎ ǳƴŘŜǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜƎƛǎƭŀǘƛƻƴ and offences under local 
government by-laws.   
585

 New South Wales Taskforce on Services for Victims of Crime, Criminal Injuries Compensation in New South 
Wales, above n рнтΣ птΦ CƻǊ ŀ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ǿƛŘŜǊ ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ƻŦŦŜƴŘŜǊǎΩ ƭŜǾƛŜǎΣ ǎŜŜ IŜŀǘƘŜǊ 5ƻǳƎƭŀǎ and 
!ǇǊƛƭ /ƘǊȊŀƴƻǿǎƪƛΣ Ψ! /ƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ [ŜƎƛǘƛƳŀŎȅ ŀƴŘ 9ǉǳƛǘȅ ƻŦ vǳŜŜƴǎƭŀƴŘΩǎ hŦŦŜƴŘŜǊ [ŜǾȅΩ όнлмоύ нп 
Current Issues in Criminal Justice 317. 
586

 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 15 November 2007, 3418 (Simon 
Corbell).  
587

 See, eg, Confiscation of Criminal Assets Act 2003 (ACT) s 134(2)(d); ±ƛŎǘƛƳǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ мфут (NSW) 
s 65G(a), as inserted by Victims Compensation (Amendment) Act 1989 (NSW) sch 1(3); Crimes (Confiscation of 
Profits) Act 1986 (SA) s 10; Criminal Injuries Compensation Act 1976 (Tas) s 11(2)(d), as inserted by Criminal 
Injuries Compensation Amendment Act 1993 (Tas) s 7; Crimes (Confiscation of Profits) Act 1986 (Vic) pt 2A, as 
inserted by Crimes (Confiscation of Profits) (Amendment) Act 1991 (Vic) s 16; Criminal Property Confiscation 
Act 2000 (WA) s 132(2)(c).  
588

 Freckelton, Criminal Injuries Compensation: Law, Practice and Policy, above n 505, 37-8.  
589

 Eg, South Australia, Parliamentary Debates, House of Assembly, 19 March 1987, 3570 (Greg Crafter); 
Tasmania, Parliamentary Debates, House of Assembly, 17 October 1989, 1704 (Peter Patmore); Victoria, 
Parliamentary Debates, Legislative Assembly, 24 March 1988, 904 (Andrew McCutcheon). 
590

 Freckelton, Criminal Injuries Compensation: Law, Practice and Policy, above n 505, 50.  
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facilitated what this thesis labels ǘƘŜ Ψ{ŎƘŜŘǳƭŜΩ ŀƴŘ Ψ!ǎǎƛǎǘŀƴŎŜΩ ŀǇǇǊƻŀŎƘŜǎ ǘƻ ǎtatutory 

criminal injuries compensation. 

5.5.1 Schedule approach 

The signature characteristic of the Schedule approach, which the /ǊƛƳƛƴŀƭ hŦŦŜƴŎŜ ±ƛŎǘƛƳǎΩ 

Act 1995 (Qld) pioneeredΣ ǿŀǎ ŀ ǘŀōƭŜ ŜǉǳƛǾŀƭŜƴǘ ǘƻ ǘƘŜ ΨǘŀōƭŜ ƻŦ ƳŀƛƳǎΩ ƛƴ ǿƻǊƪŜǊǎΩ 

compensation legislation that Chapter 4 mentioned. The table listed injuries and prescribed 

a range of percentages of a maximum amount, being $75,000,591 which courts could award 

for each listed injury.592 Table 5.3 contains an extract.  

Table 5.3 Extract, Schedule 1, /ǊƛƳƛƴŀƭ hŦŦŜƴŎŜ ±ƛŎǘƛƳǎΩ !Ŏǘ мффр (Qld) 

 Injury % of Scheme Maximum 

($75,000) 

1 Bruising, laceration etc. (minor/moderate) 1% - 3% 

2 Bruising, laceration etc. (severe) 3% - 5% 

3 Fractured nose (no displacement) 5% - 8% 

4 Fractured nose (displacement/ surgery) 8% - 20% 

5 Loss of damage of teeth 1% - 12% 

6 Facial fracture (minor) 8% - 14% 

7 Facial fracture (moderate) 14% - 20% 

8 Facial fracture (severe) 20% - 30% 

9 Fractured skull/ head injury (no brain damage) 5% - 15% 

10 Fractured skull (brain damages ς minor/ moderate) 10% - 25% 

11 Fractured skull (brain damage) ς ǎŜǾŜǊŜύ ΧΧ 25% - 100% 

                  [Source: /ǊƛƳƛƴŀƭ hŦŦŜƴŎŜ ±ƛŎǘƛƳǎΩ !Ŏǘ мффр (Qld)] 

Courts were expressly precluded from relying upon general legal principles to assess 

damages when deciding damages with this table.593 Indeed, an explanatory provision 

reiterated that compensation was not intended to reflect the amount recoverable in a civil 

claim.594 If an injury was not listed, courts were to rely upon the percentages for any like 

listed injury595 and the government could prescribe in regulation amounts and related 

injury.596   
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 Criminal Offence Victims Regulation 1995 (Qld) reg 2. 
592

 Criminal Offence Victims Act 1995 (Qld) sch 1. 
593

 Ibid s 25(8)(a). 
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Amendments that the Conservative Major government made to the UK Criminal Injuries 

Compensation Scheme inspired the signature characteristic of the Schedule approach. In 

1965-66, there had been 2,452 applications to the UK Compensation Scheme and the Board 

made 1,164 awards totalling £4 million. However, in 1992-93, the Board received almost 

66,000 applications and made nearly 37,000 awards that totalled £152.5 million.597 This 

growth led the Major government to ƛƴǘǊƻŘǳŎŜ ǿƘŀǘ ǿŀǎ ƪƴƻǿƴ ŀǎ ǘƘŜ ΨǘŀǊƛŦŦ ǎŎƘŜƳŜΩ, 

which prescribed amounts for listed injuries.598 Government rationalised that the tariff 

ǎŎƘŜƳŜ ǎƘƻǳƭŘ ŀƭƭƻǿ ǾƛŎǘƛƳǎ ǘƻ ΨǊŜŎŜƛǾŜ ǘƘŜƛǊ ŎƻƳǇŜƴǎŀǘƛƻƴ ƳƻǊŜ ǉǳƛŎƪƭȅ ŀƴŘ ƛƴ ŀ ƳƻǊŜ 

ǎǘǊŀƛƎƘǘŦƻǊǿŀǊŘ ƳŀƴƴŜǊΩ599 and those sentiments were echoed in Queensland. The Goss 

Labor ƎƻǾŜǊƴƳŜƴǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ {ŎƘŜŘǳƭŜ ŀǇǇǊƻŀŎƘ ǿƻǳƭŘ ΨǎƛƳǇƭƛŦȅΩ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ 

ǇǊƻŎŜǎǎ ŀƴŘ ǊŜŘǳŎŜ ΨƛƴŎƻƴǎƛǎǘŜƴŎƛŜǎ ƛƴ ŀǿŀǊŘǎΩ.600 Anticipated financial savings were 

another advantage.  

5.5.2 Assistance approach  

The signature characteristics of the Assistance approach, which the conservative Kennett 

government made in the Victims of Crime Assistance Act 1996 (Vic), were increased 

counselling entitlementsΤ ΨǾƛŎǘƛƳǎ ŀǎǎƛǎǘŀƴŎŜΩ ŀǎ ǘƘŜ ƭŀōŜƭ ƛƴ ǇƭŀŎŜ ƻŦ ΨŎǊƛƳƛƴŀƭ ƛƴƧǳǊƛŜǎ 

ŎƻƳǇŜƴǎŀǘƛƻƴΩ (which had happened already in the NT)601 and abolition of statutory 

compensation for pain and suffering. The abolition of statutory compensation for pain and 

suffering was the most contentious aspect of the Assistance approach.602 However, it had 

been countenanced for some years. In December 1981 for example, the Thompson Coalition 

government had tasked the expert working party that reviewed the Criminal Injuries 

Compensation Act 1972 (Vic) to advise whether the statute should continue to make awards 

ƛƴ ǊŜǎǇŜŎǘ ƻŦ ΨǇŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎΩ ƻǊ ǎƛƳǇƭȅ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ƳŜŘƛŎal and like expenses.603 The 
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 Home Office (UK) and Scottish Office Home and Health Department, Compensating Victims of Violent 
Crime: Changes to the Criminal Injuries Compensation Scheme, Cm 2434 (1993) 2.  
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 Ibid annex A. 
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600

 Explanatory Note, Criminal Offence Victims Bill 1995 (Qld) 707. 
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 Crimes Compensation Amendment Act 1989 (NT) ss 5, 13. 
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 See criticisms at Victoria, Parliamentary Debates, Legislative Assembly, 21 November 1996, 1455 (John 
Thwaites); Editorial, 'Hearing Victims' Voices', The Age (Melbourne), 9 November 1996, 28; Michael 
Magazanik, 'Crime Victims Fight Move to Halt Compo', The Sunday Age (Melbourne), 10 November 1996, 22; 
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207, 210. 
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committee recommended no change. Further, in 1993, the Arnold Labor government in SA 

ǊŜǎǘǊƛŎǘŜŘ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ ǘƻ ǎǘŀǘǳǘƻǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ Ǉŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎ. This was via a 

formula604 adapted from motor accident compensation legislation.605    

The Kennett government rationalised abolition of statutory compensation for pain and 

suffering in part by downplaying the value of monetary compensation to crime victims. 

Attorney General Jan Wade insisted that the provision of free counselling sessions would 

allow victims ǘƻ ΨƛƳƳŜŘƛŀǘŜƭȅ ŀŘŘǊŜǎǎ ǘƘŜ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŜŦŦŜŎǘǎ ƻŦ ǘƘŜ ŎǊƛƳŜΩ ǳǇƻƴ ǘƘŜƳ 

rather than wait for monetary compensation.606 Based upon undisclosed research, Wade 

also ŎƭŀƛƳŜŘ ǘƘŀǘ ƳƻƴŜǘŀǊȅ ǎǳǇǇƻǊǘ ŘƛŘ Ωƴƻǘ ŀƭǘŜǊ ƭŀǘŜǊ ǎȅƳǇǘƻƳǎ ƻŦ ǇǎȅŎƘƻƭƻƎƛŎŀƭ 

ǎǳŦŦŜǊƛƴƎΩ607 which had support interstate. The 1981 SA inquiry concluded that crime 

ǾƛŎǘƛƳǎΩ ǎǳŦŦŜǊƛƴƎ Ŏould ΨƻŦǘŜƴ ōŜ ƳƻǊŜ ŜŦŦŜŎǘƛǾŜƭȅ ǊŜŘǳŎŜŘ ōȅ ŀƴ ŜȄǘŜƴǎƛƻƴ ƻŦ ƘǳƳŀƴ 

ǎȅƳǇŀǘƘȅ ŀƴŘ ǎƻŎƛŀƭ ǎǳǇǇƻǊǘ ǘƘŀƴ ōȅ ǘƘŜ ƛƳǇŜǊǎƻƴŀƭ ƳŜŀƴǎ ƻŦ ƳƻƴŜǘŀǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴΩ for 

example.608 Similarly, the NT Attorney-General explained in 1989 that financial 

ŎƻƳǇŜƴǎŀǘƛƻƴ ǿŀǎ ƻƴƭȅ ŀ ΨǾŜǊȅ ƳƛƴƻǊ ǇŀǊǘ ƛƴ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ŀǎǎƛǎǘŀƴŎŜ ǘƻ ǾƛŎǘƛƳǎΩΦ609 

However, other stakeholders disputed these perspectives. Adelaide Sexual Assault Referral 

Centre staff declared in 1990 for example that monetary compensation provided real 

therapeutic benefit for crime victims.610   

Anticipated financial savings from abolition of statutory compensation for pain and suffering 

were another important explanation for this reform. From 1981-82 to 1986-87, total 

statutory criminal injuries compensation expenditure in Victoria had grown from around 

$2.5 million611 to above $7.7 million612 and then around $43 million in 1994-95.613 Attorney 

General Wade noted that, in light of the increased expenditure, continuing to compensate 
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610

 T Black and T Nelson-Barratt, 'Compensation - People Getting Money for Being Raped' in Deidre Greig and 
Ian Freckelton (eds), The Patient, The Law and The Professional: Proceedings of the 11th Annual Congress of 
the Australian & New Zealand Association of Psychiatry, Psychology and Law (Monash University Printing 
Services, 1990) 240-1. 
611

 Crimes Compensation Tribunal, 9th Annual Report (1982) 1. 
612

 Crimes Compensation Tribunal, 15th Annual Report (1987) 15. 
613

 Crimes Compensation Tribunal, 23rd Annual Report (1995) 25. 



 

98 
 

pain and suffering would likely result in an unaffordable scheme.614 The Assistance approach 

meant that crime victims could ǊŜŎƻǾŜǊ ŀƴ ŀƳƻǳƴǘ ƻŦ ΨŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ŦƻǊ ŀƴȅ ŦƛƴŀƴŎƛŀƭ 

loss that they sustained as the result of a crime615 up to $60,000.616 However, if they wanted 

an amount for non-financial loss such as pain and suffering, with the exception of family of a 

deceased crime victim who could recover an amount foǊ ΨŘƛǎǘǊŜǎǎΩΣ617 they had to pursue 

legal proceedings against the offender(s).618 As section 5.2 explained, ƻŦŦŜƴŘŜǊǎΩ ŦǊŜǉǳŜƴǘ 

impecuniosity had motivated statutory injury compensation initially so the outlook for crime 

victims seeking pain and suffering compensation was limited.  

5.6 Transfer of Schedule and A ssistance approach characteristics  

5.6.1 6ÉÃÔÉÍÓȭ #ÏÍÐÅÎÓÁÔÉÏÎ !ÃÔ υύύϊ (NSW): Schedule approach 

Characteristics of the Assistance and Schedule approaches transferred to other jurisdictions 

in large part because of shared concerns about statutory criminal injuries compensation 

expenditure. NSW Attorney-General Jeff Shaw explained that the Carr Labor government 

had a ΨŎƭŜŀǊ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΩ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ expenditure did not Ψcause an unaffordable drain 

ƻƴ ǇǳōƭƛŎ ŦǳƴŘǎΩΦ619 As such, government enacted the VictiƳǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ 

1996 (NSW) which, according to Shaw, had a primary goal of ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ΨŜǎŎŀƭŀǘƛƴƎ ŎƻǎǘΩ 

of compensation.620 Shaw also wanted to ensure that compensation was directed toward 

victims with the ΨƳƻǎǘ ǎŜǊƛƻǳǎ ƛƴƧǳǊƛŜǎΩΦ621 Thus, the government required applicants to 

actually witness the act of violence against the victim and sustain injury to recover 

compensation.622 This was in place of the former rule that compensated victims who 

sustained injury ŀŦǘŜǊ ΨƻǘƘŜǊǿƛǎŜ ōŜŎƻƳƛƴƎ ŀǿŀǊŜ ƻŦ ŀƴ ƛƴƧǳǊȅΩ. In addition, the government 

ŘŜƴƛŜŘ ƛƴƳŀǘŜǎΩ ǊƛƎƘǘǎ ǘƻ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ƛƴƧǳǊƛŜǎ ǎǳǎǘŀƛƴŜŘ ƛƴ ǇǊƛǎƻƴ ŜȄŎŜǇǘ ƛƴ 
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ΨŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩΦ623 This continued an interstate practice624 and followed adverse 

media reports of claims from particular inmates.625     

A table prescribing amounts of compensation for listed injuries626 was the ±ƛŎǘƛƳǎΩ 

Compensation Act 1996 (NSW) aspect that government transferred from the Schedule 

approach. The table determined the amount of compensation that crime victims could 

recover in place of ŎƻǳǊǘǎΩ ŦƻǊƳŜǊ ǊŜƭƛŀƴŎŜ ǳǇƻƴ ƎŜƴŜǊŀƭ ƭŜƎŀƭ ǇǊƛƴŎƛǇƭŜǎΦ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ 

Shaw ǊŜŀǎƻƴŜŘ ǘƘŀǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ƘŀŘ Ψŀ ǊƛƎƘǘ ǘƻ ŜȄǇŜŎǘΩ ǘƘŀǘ ŎƻƳǇŜƴǎŀǘƛƻƴ ǿƻǳƭŘ ΨōŜ 

ŎƻƴǎƛǎǘŜƴǘ ŀƴŘ ŜǉǳƛǘŀōƭŜΩΦ627 Also, there was the added benefit of greater certainty about 

the amount of compensation. Reforming a characteristic in the initial Criminal Injuries 

Compensation Act 1967 (NSW), the Carr government also significantly increased the 

minimum award threshold that compensation had to exceed to be paid from $200 to 

$2,400.628 Highlighting the financial motivation for this reform, Shaw explained that the 

threshold increase was ƴŜŎŜǎǎŀǊȅ Ψǘƻ ǊŜƳƻǾŜ ǎƳŀƭƭ ŎƭŀƛƳǎ ǿƘƛŎƘ ƻŎŎǳǇȅ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜ 

ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǘƛƳŜ ŀƴŘ ŎƻǎǘΩΦ629   

5.6.2 Victims Compensation (Amendment) Acts (NSW): Assistance approach  

The Carr government had not finished compensation restrictions in the Victims 

Compensation Act 1996 (NSW) for in 1998 and 2000 it made further amendments.630 This 

followed two reports on the long term financial viability of the scheme.631 The government 

transferred ǘƘŜ ƴƻǘƛƻƴ ƻŦ ŀ ΨŘŜŘǳŎǘƛōƭŜΩ ŦǊƻƳ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ so that $750 had to be 

deducted from any compensation award assessed at less than $20,001 with an exception for 
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awards to family victims.632 Emulating Assistance approach characteristics, the government 

also restricted statutory compensation for psychological or psychiatric injury essentially 

because their cost was deemed excessive.633 One of the restrictions meant that only victims 

of armed robbery, abduction or kidnapping could recover compensation for ΨƳƻŘŜǊŀǘŜƭȅ 

ŘƛǎŀōƭƛƴƎΩ ŎƘǊƻƴƛŎ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ƻǊ ǇǎȅŎƘƛŀǘǊƛŎ ŘƛǎƻǊŘŜǊΦ634 Attorney General Shaw explained 

ǘƘŀǘ ΨώǿϐƘƛƭǎǘ ǘƘŜ ǾƛŎǘƛƳǎ ƻŦ ǎǳŎƘ ǎŜǊƛƻǳǎ ŎǊƛƳŜǎ Ƴŀȅ ƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ ƛƴŎǳǊ ǇƘȅǎƛŎŀƭ ƛƴƧǳǊƛŜǎΣ 

they often suffer significant and long-lasting ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŘŀƳŀƎŜΩ.635 Further emulating 

Assistance approach characteristics, the government also permitted ΨŦŀƳƛƭȅ ǾƛŎǘƛƳǎΩ ǘƻ 

recover up to 20 ƘƻǳǊǎ ƻŦ ŀǇǇǊƻǾŜŘ ŎƻǳƴǎŜƭƭƛƴƎ ŀƴŘ ǎǳŎƘ ŦǳǊǘƘŜǊ ǇŜǊƛƻŘǎ Ψas may be 

ǊŜǉǳŜǎǘŜŘΩΦ636 Treasurer Michael EƎŀƴ ǎǘǊŜǎǎŜŘ ǘƘŀǘ ŎƻǳƴǎŜƭƭƛƴƎ ǿŀǎ ΨǾŜǊȅ ƛƳǇƻǊǘŀƴǘΩ ǘƻ 

crime victims and ŀ ΨǇǊƛƳŀǊȅ ƎƻŀƭΩ ƻŦ ǘƘŜ ŀƳŜƴŘƛƴƎ ƭŜƎƛǎƭŀǘƛƻƴ ǿŀǎ ǘƻ ǎƘƛŦǘ the scheme 

ΨŦƻŎǳǎΩ ŦǊƻƳ ΨŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǊŜƘŀōƛƭƛǘŀǘƛƻƴΩ.637 This echoed sentiments that Victorian 

Attorney General Jan Wade expressed in the context of the Assistance approach. Indeed, 

the Carr ƎƻǾŜǊƴƳŜƴǘ ǊŜǇƭŀŎŜŘ ΨŎƻƳǇŜƴǎŀǘƛƻƴΩ ƛƴ ǘƘe Victims Compensation Act 1996 (NSW) 

title ǿƛǘƘ ǘƘŜ ǇƘǊŀǎŜ ΨǎǳǇǇƻǊǘ ŀƴŘ ǊŜƘŀōƛƭƛǘŀǘƛƻƴΩΦ638    

5.6.3 Victims of Crime (Financial Assistance) Amendment  Act 1999 (ACT): Assistance 

approach  

Like its NSW counterpart, the minority ACT Carnell Liberal government also transferred 

Assistance approach characteristics in the Victims of Crime (Financial Assistance) 

(Amendment) Act 1999 (ACT). The ACT was recovering from a recession that Chief Minister 

YŀǘŜ /ŀǊƴŜƭƭ ŀŎŎǊŜŘƛǘŜŘ ǘƻ ΨƳŀǎǎƛǾŜΩ ΨǎǇŜƴŘƛƴƎ ŀƴŘ ŜƳǇƭƻȅƳŜƴǘ ŎǳǘōŀŎƪǎΩ ƻŦ ǘƘŜ ŦŜŘŜǊŀƭ 

Howard Coalition government in 1998.639 This made the government especially anxious 

about the size of statutory criminal injuries compensation expenditure which the Deputy 

/ƘƛŜŦ aƛƴƛǎǘŜǊ ŀƴŘ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ DŀǊȅ IǳƳǇƘǊƛŜǎ ŘŜǎŎǊƛōŜŘ ŀǎ ǘƘŜ ΨǎŜŎƻƴŘ Ƴƻǎǘ 
                                                           
632

 Victims Compensation Act 1996 (NSW) s 19A(1), as inserted by Victims Compensation Amendment Act 1998 
(NSW) sch 1 cl 2. 
633

 Victims Compensation Amendment (Compensable Injuries) Regulation 2000 (NSW) sch 1 cl 2-4. See 
explanation at New South Wales, Parliamentary Debates, Legislative Council, 22 October 1998, 8855 (Ron 
Dyer).  
634

 ±ƛŎǘƛƳǎΩ {ǳǇǇƻǊǘ ŀƴŘ wŜƘŀōƛƭƛǘŀǘƛƻƴ !Ŏǘ мффс (NSW) sch 1 cl 5(3), as inserted by Victims' Compensation 
Amendment Act 2000 (NSW) sch 1 cl 22.  
635

 New South Wales, Parliamentary Debates, Legislative Council, 22 June 2000, 7416 (Jeff Shaw).  
636

 ±ƛŎǘƛƳǎΩ {ǳǇǇƻǊǘ ŀƴŘ wŜƘŀōƛƭƛǘŀǘƛƻƴ !Ŏǘ мффс (NSW) s 21(4), as substituted by Victims' Compensation 
Amendment Act 2000 (NSW) sch 1 cl 7. (emphasis added)  
637

 New South Wales, Parliamentary Debates, Legislative Council, 22 June 2000, 7403 (Michael Egan).  
638

 Victims' Compensation Amendment Act 2000 (NSW) sch 1 cl 1 -2.  
639

 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 23 June 1998, 826 (Kate Carnell). 
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ŜȄǇŜƴǎƛǾŜ ǎŎƘŜƳŜ ǇŜǊ ŎŀǇƛǘŀ ƛƴ !ǳǎǘǊŀƭƛŀΩΦ640 Humphries noted that in 1997-98, $5 million 

ǿŀǎ ǇŀƛŘ Ψǘƻ ŀǊƻǳƴŘ ƻƴƭȅ орл ǾƛŎǘƛƳǎΩ641 and he tasked inquiries to examine statutory 

criminal injuries compensationΦ ¢ƘŜǎŜ ƛƴǉǳƛǊƛŜǎΩ findings were integral to explaining why the 

Carnell government emulated the Assistance approach as they downplayed the value of 

monetary compensation,642 praised counselling as an alternative643 and criticised the former 

!/¢ ǎŎƘŜƳŜ ŦƻǊ ōŜƛƴƎ ΨƻǾŜǊƭȅ ŦƻŎǳǎŜŘ ƻƴ ƛƴŘƛǾƛŘǳŀƭƛǎŜŘ ŦƛƴŀƴŎƛŀƭ ǇŀŎƪŀƎŜǎΩΦ644 Indeed, an 

Attorney-DŜƴŜǊŀƭΩǎ 5ŜǇŀǊǘƳŜƴǘ discussion paper stated that the Victorian approach 

ǘƻǿŀǊŘǎ ŎƻǳƴǎŜƭƭƛƴƎ ƘŀŘ ΨƳǳŎƘ ǘƻ ŎƻƳƳŜƴŘ ƛǘΩ.645  

The Carnell government adopted ǘƘŜ ΨŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ƴƻƳŜƴŎƭŀǘǳǊŜ ǘƻ ŘŜǎŎǊƛōŜ ǾƛŎǘƛƳǎΩ 

compensation like the Assistance approach646 and Attorney General Humphries explained 

that this assistance would reimburse expenses associated with the injury, costs of making an 

application and lost earnings.647 However, while the Victims of Crime (Financial Assistance) 

(Amendment) Act 1999 (ACT) removed the specific mention of compensation for pain and 

suffering that the Criminal Injuries Compensation Ordinance 1983 (ACT) had,648 Humphries 

ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ Ψƛƴ ǎƛƎƴƛŦƛŎŀƴǘ ŎŀǎŜǎ ώƻŦ ŎǊƛƳƛƴŀƭ ƛƴƧǳǊȅ,] rehabilitation is not 

ŀŎƘƛŜǾŀōƭŜΩΦ649 As such, via a notable variation from the Assistance approach, the 

ƎƻǾŜǊƴƳŜƴǘ ǊŜǘŀƛƴŜŘ ŀ ǊƛƎƘǘ ǘƻ ΨǎǇŜŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ of up to $30,000 for victims that had 

ƻōǘŀƛƴŜŘ ΨǎǳŎƘ ŀǎǎƛǎǘŀƴŎŜ ŦǊƻƳ ǘƘŜ ǾƛŎǘƛƳǎΩ ŀǎǎƛǎǘŀƴŎŜ ǎŜǊǾƛŎŜ ŀǎ ƛǎ ǊŜŀǎƻƴŀōƭȅ ŀǾŀƛƭŀōƭŜΩ and 

that had Ψŀƴ ŜȄǘǊŜƳŜƭȅ ǎŜǊƛƻǳǎ ƛƴƧǳǊȅΩ ǎǳŎƘ ŀǎ ΨǇŜǊƳŀƴŜƴǘ ƛƳǇŀƛǊƳŜƴǘΣ ƭƻǎǎ ƻǊ 

disfigurement, or that had lost a foetus.650 A minor party amendment meant that police, 

ambulance officers, firefighters and sexual assault victims could recover ΨǎǇŜŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜ 
                                                           
640

 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 25 November 1999, 3724 (Gary 
Humphries). 
641

 Ibid 3036.  
642

 Attorney-General's Department (ACT), Discussion Paper: Reform of the Australian Capital Territory Criminal 
Injuries Compensation Scheme (1997) 23.  
643

 Ibid 1 (rec 4). 
644

 Australian Capital Territory Victim Support Working Party, Victim Support in the ACT: Options for a 
Comprehensive Response: Report of the Victim Support Working Party (Victims of Crime Co-ordinator, 1998) 
27. 
645

 Attorney-DŜƴŜǊŀƭΩǎ 5epartment (ACT), above n 642, 23. 
646

 Victims of Crime (Financial Assistance) (Amendment) Act 1999 (ACT) s 4. 
647

 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 26 November 1998, 3037 (Gary 
Humphries).  
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 See Criminal Injuries Compensation Ordinance 1983 (ACT) s 6(1)(c).  
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 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 26 November 1998, 3037 (Gary 
Humphries).  
650

 Criminal Injuries Compensation Act 1983 (ACT) ss 10(1)(d); (2); 11, as inserted by Victims of Crime (Financial 
Assistance) (Amendment) Act 1999 (ACT) s 5. 
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by ǿŀȅ ƻŦ ǊŜŀǎƻƴŀōƭŜ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ Ǉŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎΩ of up to $50,000.651 This special 

assistance concession highlighted the political sensitivities associated with completely 

ŀōƻƭƛǎƘƛƴƎ ǎǘŀǘǳǘƻǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦƻǊ ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ Ǉŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎΦ 

5.7 Transfer of Schedule and Assistance characteristics  interrupted  

The Victims of Crime (Financial Assistance) Amendment Act 1999 (ACT) proved to be the 

final statute that transferred Assistance and Schedule approach characteristics to 2000. This 

is because, in the subsequent five years, government reforms of statutory criminal injuries 

compensation were characterised by non-transfer from these two approaches as 

subsections 5.7.1 ς 5.7.4 explain. 

5.7.1 Victims of Crime Assistance (Amendment) Act 2000 (Vic)  

The Victims of Crime Assistance (Amendment) Act 2000 (Vic) was the first example of 

non-transfer of Assistance and Schedule approach characteristics. Before the 20 October 

1999 Victorian State election, the Bracks Labor opposition had committed to restore 

statutory criminal injuries compensation for pain and suffering. This followed significant 

stakeholder opposition to the Kennett government policy and Labor acceptance that there 

was value delivering monetary compensation for ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ Ǉŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎ. Labor 

formed a minority government after the State election and moved to implement its 

commitment. Attorney General Rob Hulls explained that denying statutory compensation 

for pain and suffering precluded victims having their ΨǎǳŦŦŜǊƛƴƎ ǾŀƭƛŘŀǘŜŘ ōȅ ǘƘŜ {ǘŀǘŜΩΦ652 

!ƭǎƻΣ ƛƴ ŘƛǊŜŎǘ ŎƻƴǘǊŀǎǘ ǘƻ YŜƴƴŜǘǘ ƎƻǾŜǊƴƳŜƴǘ ǎŜƴǘƛƳŜƴǘΣ Iǳƭƭǎ ǊŜŀǎƻƴŜŘ ǘƘŀǘ Ψŀ ǎǳƳ ƻŦ 

money ςhowever small ς provides [victims] with recognition and acknowledgement that 

ǘƘŜȅ ƘŀǾŜ ǎǳŦŦŜǊŜŘΩ ŀǎ ŎǊƛƳŜ ǾƛŎǘƛƳǎ ŀƴŘ ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘ ǿŀǎ ǿƛƭƭƛƴƎ ǘƻ ƻŦŦŜǊ ǘƘŜƳ ŀ 

ΨǘŀƴƎƛōƭŜ ŜȄǇǊŜǎǎƛƻƴ ƻŦ ώƎƻǾŜǊƴƳŜƴǘΩǎϐ ǎȅƳǇŀǘƘȅ ŦƻǊ ǘƘŜ ƘŀǊƳ ǘƘŀǘ ǘƘŜȅ ƘŀǾŜ ǎǳŦŦŜǊŜŘΦ653   

The Bracks government did not fully restore statutory criminal injuries compensation for 

pain and suffering however despite its endorsement of monetary compensation. Rather, the 

ƎƻǾŜǊƴƳŜƴǘ ƻǇǘŜŘ ŦƻǊ ŀƴ ŀǇǇǊƻŀŎƘ ǘƘŀǘ ŜƳǳƭŀǘŜŘ ǘƘŜ ǊƛƎƘǘ ǘƻ ΨǎǇŜŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ǘƘŀǘ ǘƘŜ 

                                                           
651

 Criminal Injuries Compensation Act 1983 (ACT) ss 10(1)((e)-(f), as inserted by Victims of Crime (Financial 
Assistance) (Amendment) Act 1999 (ACT) s 5. This amendment was moved by Dave Rugendyke, who was a 
former police officer and member of the Osborne Independents: see Australian Capital Territory, 
Parliamentary Debates, Legislative Assembly, 10 December 1999, 4263 (Dave Rugendyke). 
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 Victoria, Parliamentary Debates, Legislative Assembly, 26 May 2000, 1912 (Rob Hulls).  
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conservative ACT Carnell government legislated. This meant that victims could recover 

ΨǎǇŜŎƛŀƭ ŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ƛŦ ǘƘŜȅ ƘŀŘ ǎǳŦŦŜǊŜŘ ΨǎƛƎƴƛŦƛŎŀƴǘ ŀŘǾŜǊǎŜ ŜŦŦŜŎǘǎΩ ŦǊƻƳ ŀ ǾƛƻƭŜƴǘ 

act.654 Ψ{ƛƎƴƛŦƛŎŀƴǘ ŀŘǾŜǊǎŜ ŜŦŦŜŎǘǎΩ ƛƴŎƭǳŘŜŘ ΨƎǊƛŜŦΣ ŘƛǎǘǊŜǎǎΣ ǘǊŀǳƳŀ ƻǊ ƛƴƧǳǊȅΩ.655 The 

minimum and maximum amounts of this special financial assistance were prescribed in 

legislation and increased with act severity. Acts of violence were grouped into four 

categories656 and iƴ ΨŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀƭǎƻ ŜƴǘƛǘƭŜŘ ŎƘƛƭŘǊŜƴ 

injured witnessing violence against a family member and parents or guardians injured 

ōŜŎƻƳƛƴƎ ŀǿŀǊŜ ƻŦ  ǾƛƻƭŜƴŎŜ ŀƎŀƛƴǎǘ ǘƘŜƛǊ ŎƘƛƭŘ ǘƻ ǊŜŎƻǾŜǊ ΨŀŘŘƛǘƛƻƴŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ŦƻǊ ŀƴȅ 

expenses that they incurred attempting to recover from that witnessing or learning.657  

Attorney General Hulls suggested compensation ΨŦƻǊ ǊŜŀǎƻƴŀōƭŜ ƛƴǘŜǊǎǘŀǘŜ ǘǊŀǾŜƭ Ŏƻǎǘǎ ǘƻ 

ŀǘǘŜƴŘ ŀ ŦǳƴŜǊŀƭΩ as an example of this additional assistance.658 Contrary to NSW Labor 

sentiment that favoured a minimum award threshold, Attorney General Hulls explained that 

ΨǾƛŎǘƛƳǎ ƻǳƎƘǘ ƴƻǘ ōŜ ŜȄŎƭǳŘŜŘ ŦǊƻƳ ƻōǘŀƛƴƛƴƎ ǊŜŎƻƎƴƛǘƛƻƴ ŦǊƻƳ ǘƘŜ ǎǘŀǘŜ ǎƛƳǇƭȅ ōŜŎŀǳǎŜ 

ǘƘŜƛǊ ŜƴǘƛǘƭŜƳŜƴǘ ǘƻ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛǎ ǎƳŀƭƭΩΦ659     

5.7.2 Victims of Crime Act 2001 (SA) 

The Victims of Crime Act 2001 (SA) was the second example of non-transfer of Schedule and 

Assistance approach characteristics from 2000. In contrast to other jurisdictions, the SA 

Olsen conservative government was not burdened by the high cost of statutory criminal 

injuries compensation. Annual expenditure had decreased by 28 per ŎŜƴǘ ǎƛƴŎŜ ŀ ΨǇŜŀƪΩ ƛƴ 

1994-фр ŀƴŘ ΨōŜŜƴ ǊŜƭŀǘƛǾŜƭȅ Ŏƻƴǎǘŀƴǘ ŦƻǊ ǘƘŜ ǘƘǊŜŜ ȅŜŀǊǎ ǘƻ мффу-ффΩ.660 Further, the 

proportion of compensation financed by offenders, which included proceeds of the broadly 

applicable offenders levy in SA, had risen from 3.1 per cent in 1994-95 to 7.7 per cent in 

1997-98 before a slight decline.661 These conditions meant that when Attorney General 
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 Victims of Crime Assistance Act 1996 (Vic) s 8A, as inserted by Victims of Crime Assistance (Amendment) Act 
2000 (Vic) s 7. 
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 Victims of Crime Assistance Act 1996 (Vic) ǎ оόмύ όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǎƛƎƴƛŦƛŎŀƴǘ ŀŘǾŜǊǎŜ ŜŦŦŜŎǘΩύΣ ŀǎ ƛƴǎŜǊǘŜŘ ōȅ 
Victims of Crime Assistance (Amendment) Act 2000 (Vic) s 5(b). 
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 Victims of Crime Assistance Act 1996 (Vic) s 8A(5), as inserted by Victims of Crime Assistance (Amendment) 
Act 2000 (Vic) s 7.  
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 Victims of Crime Assistance Act 1996 (Vic) s 10A, as inserted by Victims of Crime Assistance (Amendment) 
Act 2000 (Vic) s 8. 
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 Victoria, Parliamentary Debates, Legislative Assembly, 26 May 2000, 1915 (Rob Hulls).  
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 Ibid 1914.  
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 Victims of Crime Review, Report Three: Criminal Injuries Compensation (Attorney General's Department 
(SA), 2000)  23.  
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Trevor Griffin tasked a ǳƴƛǘ ǿƛǘƘƛƴ ǘƘŜ {! !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭΩǎ 5ŜǇŀǊǘƳŜƴǘ to develop 

recommendations that would improve crime victimsΩ ǎǳpport,662 there was less urgency to 

identify ways to reduce expenditure. Indeed, the review concluded ǘƘŀǘ ΨƳƻǎǘ ƻŦ ǘƘŜ ŦŀŎǘƻǊǎ 

that stimulated change and underpinned much of the debate and reform interstate were 

ƴƻǘ ŀǎ ǇǊŜǾŀƭŜƴǘ ƛƴ {!Ω663 and its findings contradicted other government sentiments. The 

ǊŜǾƛŜǿ ΨŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ǘƻ crime victims of both monetary compensation and 

ŀǎǎƛǎǘŀƴŎŜΩ for example664 and it ǊŜŎƻƳƳŜƴŘŜŘ ŀƎŀƛƴǎǘ ǘƘŜ ŀōƻƭƛǘƛƻƴ ƻŦ ΨƳƻƴŜǘŀǊȅ 

compensation for non-financial ƭƻǎǎŜǎΩΦ665 The review also concluded that a counselling 

ǊŜƎƛƳŜ Ψǿŀǎ ƴƻǘ ŀ ǾƛŀōƭŜ ƻǇǘƛƻƴΩ ǘƻ ŜƴǎǳǊŜ ΨŦƛƴŀƴŎƛŀƭ ǎǳǎǘŀƛƴŀōƛƭƛǘȅΩ based upon experience in 

Victoria, NSW and the ACT.666   

The review recommendations, and its recommendations concerning monetary 

compensation particularly, informed Victims of Crime Act 2001 (SA) characteristics.667 

!ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ DǊƛŦŦƛƴ ŘŜŎƭŀǊŜŘ ǘƘŀǘ ǘƘŜ ΨƻōƧŜŎǘΩ ƻŦ ǘƘŜ statute ǿŀǎ ǘƻ ΨōǊƛƴƎ ǘƘŜ ƻǇŜǊŀǘƛƻƴ 

of the [SA scheme] closer to what was originally intended; that is, monetary payments to 

those persons who suffer physical or mental injuries as a result of violent or sexual 

ƻŦŦŜƴŎŜǎΩΦ668 Contrary to interstate legislation, the Olsen government abolished the 

minimum award threshold that total compensation had to exceed to be paid and lowered 

the minimum threshold that applied to deciding damages for non-economic loss such as 

pain and suffering specifically.669 The government also increased the amount recoverable 

for funeral expenses,670 consistent with a review recommendation,671 and permitted crime 

victims without mental or physical injury to recover discretionary compensation.672 A 
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 In total, the SA Attorney-DŜƴŜǊŀƭΩǎ 5ŜǇŀǊǘƳŜƴǘ ǇǊŜǇŀǊŜŘ ǘƘǊŜŜ ǊŜǇƻǊǘǎΥ Victims of Crime Review, Report 
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relevant circumstance was the victim ƻŦ ŀ ΨƘƻƳŜ ƛƴǾŀǎƛƻƴΩ ǘƘŀǘ ǿŀƴǘŜŘ ǘƻ ƛƴǎǘŀƭƭ ƛƳǇǊƻǾŜŘ 

security devices.673   

The Olsen government rejected compensation characteristics that existed interstate. For 

example, the government rejected a review recommendation to emulate NSW and 

compensate primary, secondary and related victims separately.674 Griffin explained that the 

ƎƻǾŜǊƴƳŜƴǘ ǿŀǎ ΨǇŜǊǎǳŀŘŜŘΩ ōȅ ǎǳōƳƛǎǎƛƻƴǎ ǘƘŀǘ ŀǊƎǳŜŘ ŀƎŀƛƴǎǘ ŘƛŦŦŜǊŜƴǘiating 

compensation among victims.675 The government also decided against prescribing amounts 

of compensation like the Schedule approach. Rather, judges could ƻǊŘŜǊ ΨǎǳŎƘ ŀƳƻǳƴǘ ŀǎ 

ǘƘŜ ŎƻǳǊǘ ǘƘƛƴƪǎ ŦƛǘΩΦ676 Further, although the government accepted the interstate 

ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀƴ ΨŀŎǘ ƻŦ ǾƛƻƭŜƴŎŜΩ ōŜŦƻǊŜ ǾƛŎǘƛƳǎ ǉǳŀƭƛŦƛŜŘ ŦƻǊ ŎƻƳǇŜƴǎŀǘƛƻƴΣ ǘƘŜ 

ƎƻǾŜǊƴƳŜƴǘ ǘƻƻƪ ǿƘŀǘ ǘƘŜ aƛƴƛǎǘŜǊ ƭŀōŜƭƭŜŘ ŀ ΨǎƭƛƎƘǘƭȅ ōǊƻŀŘŜǊ ŀǇǇǊƻŀŎƘΩΦ677 This permitted 

individuals that were victims of threats of violence against them or their family, or that had 

ŀ ΨǊŜŀǎƻƴŀōƭŜ ŀǇǇǊŜƘŜƴǎƛƻƴ ƻŦ ƛƳƳƛƴŜƴǘ ƘŀǊƳΩ ǘƻ ǘƘŜƳ ƻǊ ǘƘŜƛǊ ŦŀƳƛƭȅΣ ǘƻ ǊŜŎƻǾŜǊ 

compensation.678 Not all interstate sentiments or characteristics were rejected however. 

The government introduced a specific right for the spouse of a murdered victim and the 

parents of a murdered child to recover compensation for grief for example.679 Further, the 

government barred prisoners recovering compensation for psychological injury from 

offences ƛƴ ǇǊƛǎƻƴ ΨǳƴƭŜǎǎ ǘƘŜ ǇǊƛǎƻƴŜǊ ǿŀǎ ŀǎǎŀǳƭǘŜŘ ƻǊ ǎǳŦŦŜǊŜŘ ǎŜǊƛƻǳǎ ƛƴƧǳǊȅΩΦ680 This 

reflected NSW legislation.  

The Victims of Crime Act 2001 (SA) was a new transfer source for other governments but 

none transferred its characteristics. Rather, as NT and ACT legislation demonstrated, 

continued concerns about cost facilitated transfer of legislative themes enacted before the 

Victims of Crime Act 2001 (SA). In the NT, the Martin Labor government doubled the 

ΨƻŦŦŜƴŘŜǊǎΩ ƭŜǾȅΩ amount;681 precluded compensation for injuries sustained in the 
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ΨŎƻƳƳƛǎǎƛƻƴ ƻŦ ŀ ŎǊƛƳŜΩ682 and limited the fees recoverable by lawyers from criminal injuries 

compensation claims.683 !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ tŜǘŜǊ ¢ƻȅƴŜ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ƭŀǿȅŜǊǎΩ ŦŜŜǎ 

represented 41 per cent of total scheme costs in 2001-02, which was up from 21 per cent in 

1998-99.684 Toyne also signalleŘ ǘƘŀǘ ǘƘƻǳƎƘǘ ǿŀǎ ōŜƛƴƎ ƎƛǾŜƴ ǘƻ ŀ ΨŎƻƳǇƭŜǘŜƭȅ ƴŜǿΩ 

compensation system focusŜŘ ǳǇƻƴ ΨǊŜƘŀōƛƭƛǘŀǘƛƻƴ ŀƴŘ ŎƻǳƴǎŜƭƭƛƴƎΩΦ685 In the ACT, the 

Stanhope Labor government, which had assumed office in November 2001, rejected an 

independent recommendation to widen eligibility for pain and suffering compensation on 

ǘƘŜ ōŀǎƛǎ ǘƘŀǘ ǘƘƛǎ ǿƻǳƭŘ ōŜ ΨǳƴŀŦŦƻǊŘŀōƭŜΩΦ686 Echoing Kennett government sentiment, but 

contrary to SA findings and results of further research,687 the Stanhope government insisted 

ǘƘŀǘ ΨǊŜǎŜŀǊŎƘΩ ǎǳƎƎŜǎǘŜŘ ǘƘŀǘ ƳƻƴŜǘŀǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴ ŘƛŘ ƴƻǘ ŀƛŘ ǾƛŎǘƛƳǎΩ ǊŜŎƻǾŜǊȅ.688 The 

government provided no details.  

5.7.3 Criminal Injuries Compensation Act 2003  (WA)  

The third example of non-transfer from Schedule and Assistance approach characteristics 

after 2000 was the Criminal Injuries Compensation Act 2003 (WA) that the Gallop Labor 

government enacted. Like interstate approaches, the Criminal Injuries Compensation Act 

2003 (WA) narrowed the victims eligible for mental or nervous shock compensation to 

reflect interstate classes.689 The legislation also denied compensation for individuals injured 

during the commission of a crime690 and restricted compensation for victims injured by 

contributory conduct.691 However, that was where synergies ended. This is because what 

essentially distinguished the Criminal Injuries Compensation Act 2003 (WA) from interstate 
                                                           
682
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approaches was the fact that the Gallop government persisted with a comparatively 

unchanged approach from the Criminal Injuries Compensation Act 1985 (WA). The scope of 

compensabƭŜ ƘŀǊƳǎ ǊŜƳŀƛƴŜŘ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ŀƴŘ ΨƭƻǎǎΩ όŘŜŦƛƴŜŘ ŀǎ ŦƛƴŀƴŎƛŀƭ ŜȄǇŜƴǎŜǎ ŀƴŘ 

loss of earnings)692 plus there was compensation for future medical expenses.693 The 

ǇǊƻǾƛǎƛƻƴǎ ŀƭƭƻǿƛƴƎ ƛƴŘƛǾƛŘǳŀƭǎ ǘƻ ǊŜŎƻǾŜǊ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ŀƴ ΨŀƭƭŜƎŜŘ 

offenceΩ ǿŜǊŜ ǳƴŎƘŀƴƎŜŘΦ694 Further, in contrast to the moderated compensation increases 

in other States, the Gallop government increased the maximum compensation threshold by 

50 per cent to $75,000.695 Attorney-General Jim McGinty explained that this was essentially 

because it had not been amended for 12 years.696   

The absence of any real demand for alternate reform explained the Gallop government 

persistence with Criminal Injuries Compensation Act 1985 (WA) characteristics. 

Parliamentarians made no mention of the compensation revisions interstate during 

parliamentary debate and no obvious campaign for transfer emerged from external 

stakeholders. Attorney General McGinty acknowledged that the Criminal Injuries 

/ƻƳǇŜƴǎŀǘƛƻƴ .ƛƭƭ нлло ό²!ύ ΨƛƴŎƻǊǇƻǊŀǘŜŘΩ ŀ ƴǳƳōŜǊ ƻŦ ǊŜŎƻmmendations of a 1997 

working party review of the Criminal Injuries Compensation Act 1985 (WA).697 However, as 

Greens parliamentarian Giz Watson noted, the Bill implemented only half of the 34 review 

recommendations698 and many of those were for government to persist with the existing 

approach. Working party recommendations for government to transfer Schedule and 

Assistance approach characteristics such as a tariff of injuries699 and $1,000 minimum award 

threshold700 were ignored. Like the SA legislation, this was apparently due to different 

perspectives on what were optimal compensation characteristics and, again, the absence of 

any real demand for these recommendations.  
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5.7.4 Criminal Injuries Compensation Amendment Act 2005  (Tas)  

The Criminal Injuries Compensation Amendment Act 2005 (Tas) was the fourth and final 

example of non-transfer of Schedule and Assistance approach characteristics from 2000. 

Statutory criminal injuries compensation claims were ƛƴŎǊŜŀǎƛƴƎ ŀǘ Ψŀƴ ǳƴǎǳǎǘŀƛƴŀōƭŜ ǊŀǘŜΩ in 

Tasmania in 2005.701 The Mercury reported that payments had increased from $3.6 million 

in 2002-03 to $5.7 million two years later.702 Attorney General Judy Jackson commented 

that non-ƳƻƴŜǘŀǊȅ ǎǳǇǇƻǊǘ ŦƻǊ ŎǊƛƳŜ ǾƛŎǘƛƳǎ ǿŀǎ ΨƳƻǊŜ ƛƳǇƻǊǘŀƴǘΣ ƻǊ ǎƘƻǳƭŘ ōŜ ƳƻǊŜ 

important, than the money that [victimsϐ ƎŜǘΩ and that criminal injuries compensation was 

ŀōƻǳǘ ΨŀǎǎƛǎǘƛƴƎ ǇŜƻǇƭŜΩ.703 This emulated Assistance approach sentiment and apparently 

because it provided a ΨƳƻǊŜ ǊŜŀƭƛǎǘƛŎ ƛƳǇǊŜǎǎƛƻƴΩ ƻŦ its purpose,704 the Lennon Labor 

government re-titled the Tasmanian compensation statute the Victims of Crime Assistance 

Act 1976 (Tas).705 Both actions suggested that government was emulating the Assistance 

approach. However, in contrast to a signature characteristic of the Assistance approach, 

government retained specific rights to statutory compensation for pain and suffering706 and 

also did not introduce any counselling entitlements.  

Not dissimilar to the Criminal Injuries Compensation Act 2003 (WA), the Lennon government 

retained the framework of its former statutory criminal injuries compensation approach 

with some interstate modifications. These modifications included the requirement for there 

to have been a violent act to recover compensation.707 Also, the classes of eligible victim 

became individuals against whom an offence was committed;708 witnesses of an offence, or 

parents or guardians of a child victim709 and other immediate family of a victim.710 Attorney 

General Jackson acknowledged that these classes were consistent with the approach in 
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Queensland, NSW and Victoria.711 Reflecting a recommendation of its 1989 inquiry,712 and 

again consistent with other jurisdictions, the government increased the maximum 

compensation threshold from $20,000 to $50,000713 and abolished compensation for 

property damages.714  

The Lennon government would have liked to emulate more interstate legislation but, like 

the ACT government, it met political opposition that could also have discouraged it 

attempting to transfer more contentious Schedule and Assistance approach characteristics. 

The government attempted to preclude compensation where the victim would also be 

ŜƴǘƛǘƭŜŘ ǘƻ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ for the same injury like WA for example.715 However this 

reform was defeated as, reflecting police and prison guard criticisms, the Liberal opposition 

leader branded the proposal ΨƻǳǘǊŀƎŜƻǳǎΩ.716 Parliamentary opposition, particularly from 

Greens parliamentarians, also defeated an attempt to transfer the NSW provision that 

denied compensation to prison inmates injured in prison. The opposition was based on 

ǇƘƛƭƻǎƻǇƘƛŎŀƭ ŎƻƴŎŜǊƴǎ ŦƻǊ ƛƴƳŀǘŜǎΩ ǿŜƭƭōŜƛƴƎΦ  

5.8 The Assistance approach re-emerges 

The Criminal Injuries Compensation Amendment Act 2005 (Tas) was the final statute that 

spurned Schedule and Assistance approach characteristics from 2000 as subsequent 

legislation reprised their characteristics.  

5.8.1 Victims of Crime Assistance Act 2006 (NT)  

The Victims of Crime Assistance Act 2006 (NT) was the first statute to reprise Assistance and 

Schedule approach characteristics. Like the Victims of Crime Assistance Act 1996 (Vic), its 

ƎŜƴŜǎƛǎ ǿŀǎ ǿƘŀǘ b¢ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ tŜǘŜǊ ¢ƻȅƴŜ ƭŀōŜƭƭŜŘ ǘƘŜ ΨŜƴƻǊƳƻǳǎ ŀƴƴǳŀƭ ŎƻǎǘΩ ƻŦ 

statutory criminal injuries compensation.717 Toyne noted that the statute contents were 
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ΨƭŀǊƎŜƭȅ ōŀǎŜŘΩ ǳǇƻƴ мффт ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƻŦ ǘƘŜ /ǊƛƳŜ Victims Advisory Committee,718 

who had overwhelmingly advocated the implementation of Assistance approach 

characteristics. For example, the recommendations included a direction for government to 

ΨǎƘƛŦǘ ŀǿŀȅ ŦǊƻƳ ŀǎǎƛǎǘŀƴŎŜκ ŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǊŜƘŀōƛƭƛǘŀǘƛƻƴΩΤ ǘƻ ǇǊƻǾƛŘŜ Ψǉǳŀƭƛǘȅ ŀƴŘ ǘƛƳŜƭȅ 

ŎƻǳƴǎŜƭƭƛƴƎ ǎŜǊǾƛŎŜǎΩΤ ǘƻ ƛƴŎǊŜŀǎŜ ƳŀȄƛƳǳƳ ŀǎǎƛǎǘŀƴŎŜ ŀƴŘ ǘƻ ǇǊƻǾƛŘŜ ΨǳǊƎŜƴǘ ƛƴǘŜǊƛƳ 

ŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩΦ719   

The Victims of Crime Assistance Act 2006 (NT) emulated key Schedule and Assistance 

approach characteristics. Reflecting the Schedule approach, the government introduced a 

table to decide compensation that prescribes amounts for listed injuries for example.720 

Reflecting the Assistance approach, the government also abolished statutory compensation 

for pain and suffering; established a Victims Counselling Scheme;721 entitled victims to free 

counselling;722 and ƛƴǘǊƻŘǳŎŜŘ ǳǇ ǘƻ ϷрΣллл ƛƴ ΨƛƳƳŜŘƛŀǘŜ ǇŀȅƳŜƴǘǎ ƻŦ ŦƛƴŀƴŎƛŀƭ 

ŀǎǎƛǎǘŀƴŎŜΩ.723 Attorney General Toyne explained that research had Ψshown that immediate 

assistance, support and counselling is one of the most effective ways to help victims of 

ŎǊƛƳŜ ƻǾŜǊŎƻƳŜ ŀƴŘ ǊŜƘŀōƛƭƛǘŀǘŜΩ, which echoed Assistance approach sentiment.724 

However, he provided no elaboration. Toyne ƛƴǎƛǎǘŜŘ ǘƘŀǘ ƳƻƴŜǘŀǊȅ ŎƻƳǇŜƴǎŀǘƛƻƴ ΨŀƭƻƴŜ ƛǎ 

not a particularly good way to get closure for victims and to assist them in the 

ǊŜƘŀōƛƭƛǘŀǘƛƻƴΩΦ725 Rather, Toyne insisted that Ψvery strong counselling, and ongoing 

counselling services, is a more critical factor in those cases for rehabilitation than the actual 

size of the comǇŜƴǎŀǘƛƻƴ ǇŀȅƳŜƴǘΩΦ726   

Transfer of Assistance and Schedule approach characteristics complemented further 

examples of interstate transfer in the Victims of Crime Assistance Act 2006 (NT). The statute 

includes categories of victim and required harm that emulate interstate legislation for 

example727 plus a statutory body that advises the Minister about ǾƛŎǘƛƳǎΩ interests and 
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rights.728 The government has also established a Victims Financial Assistance Scheme729 

whereby applications are made to a Crime Victims Services Unit (CVSU) within government 

in place of the courts.730 Rationalising this reform, Attorney General Toyne lamented that 

ΨƻǾŜǊ ƘŀƭŦ ƻŦ ǘƘŜ ƳƻƴŜȅ ǇŀƛŘ ƻǳǘ ώǘƻ crime ǾƛŎǘƛƳǎϐ ǿŀǎ ƎƻƛƴƎ ǘƻ ǘƘŜ ǇǊƻŎŜǎǎΩΦ731 He also 

noted that ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ǊŜŎŜƛǾŜŘ ΨƻǾŜǊǿƘŜƭƳƛng advice that people were traumatised 

by the court-ōŀǎŜŘ ǇǊƻŎŜǎǎΩ ŀƴŘ ǘƘŀǘ ǘƘŜ ƭƛǘƛƎŀǘƛƻƴ ǇǊƻŎŜǎǎ ǿŀǎ ΨŀŘŘƛƴƎ ŀƴƻǘƘŜǊ ƭŀȅŜǊ ƻŦ 

ǾƛŎǘƛƳƛǎŀǘƛƻƴ ƻƴ ǘƘŜ ǾƛŎǘƛƳΩΦ732 This suggested financial and altruistic motivations for this 

reform although financial motivations were a more overt explanation for other 

characteristics of the revised scheme. The statute incorporates a comparatively high 

minimum award threshold of $7,500 for example.733 Further, succeeding where the 

Tasmanian government failed, an amount cannot be recovered for an injury if the individual 

may ŀƭǎƻ ǊŜŎƻǾŜǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΦ734 The Victims of Crime Assistance Act 2009 (NT) 

highlights the primacy that emulation had assumed as the dominant transfer degree.   

5.8.2 Victims of Crime Assistance Amendment Bill 2007 (Tas)  

Attempts to transfer Assistance approach characteristics continued when the Tasmanian 

Lennon Labor government introduced the Victims of Crime Assistance Amendment Bill 2007 

(Tas). Despite Criminal Injuries Compensation Amendment Act 2005 (Tas) restrictions, the 

government had not reduced statutory criminal injuries compensation expenditure to the 

extent desired. As such, the Victims of Crime Assistance Amendment Bill 2007 (Tas) 

proposed to limit ŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ƳŜŘƛŎŀƭ ŜȄǇŜƴǎŜǎ ΨǊŜŀǎƻƴŀōƭȅ ƛƴŎǳǊǊŜŘΩΣ with pain and 

suffering compensation recoverable by a limited class of sexual offence victims and then 

only up to $2,000.735 Dramatically, Treasurer Michael Aird announced that statutory criminal 

ƛƴƧǳǊƛŜǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴ ¢ŀǎƳŀƴƛŀ ǿƻǳƭŘ ΨŎŜŀǎŜ ƻǇŜǊŀǘƛƻƴΩ ōǳǘ ŦƻǊ Ϸн million over four 

ȅŜŀǊǎ ŦƻǊ ŀ Ψ±ƛŎǘƛƳǎ !ǎǎƛǎǘŀƴŎŜ {ŎƘŜƳŜ ǘƻ ƘŜƭǇ ǾƛŎǘƛƳǎ ƻŦ ǇŜǊǎƻƴ-to-ǇŜǊǎƻƴ ǾƛƻƭŜƴŎŜΩΦ736 This 

emulated Assistance approach characteristics but the Bill failed amid strong legal737 and 
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political criticism about its adverse implications for crime victims.738 One parliamentarian 

noted that the Tasmanian Police Association was anxious that police could lose 

compensation under the Bill for injuries sustained during employment as well.739 This 

echoed concerns that the Association had expressed about the 2005 proposal to preclude 

ΨŘƻǳōƭŜ ǊŜŎƻǾŜǊȅΩ ƻŦ ǎǘŀǘǳǘƻǊȅ ŎǊƛƳƛƴŀƭ ƛƴƧǳǊƛŜǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ. 

tŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΩ ƻǇǇƻǎƛǘƛƻƴ ǇŜǊǎƛǎǘŜŘ ŘŜǎǇƛǘŜ a government offer to increase the amount 

recoverable for pain and suffering from $2,000 to $10,000.740  

5.8.3 Victims of Crime Assistance Act 2009 (Qld)  

The failed attempt at transfer in Tasmania did not discourage Assistance approach 

characteristics in a new Queensland criminal injuries compensation statute. The Bligh Labor 

government tasked an independent review of statutory criminal injuries compensation in 

November 2007741 and many of its recommendations inspired Victims of Crime Assistance 

Act 2009 (Qld) characteristics.742 In particular, drawing inspiration from legislation 

interstate,743 the review recommended an ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǎŎƘŜƳŜ ƪƴƻǿƴ ŀǎ Ψ±ƛŎǘƛƳ !ǎǎƛǎǘΩ in 

place of the Schedule approach that Queensland pioneered. This scheme permits victims to 

ŎƭŀƛƳ ΨassistanceΩ that involves government paying for or reimbursing compensable 

expenses up to $75,000 for individuals and $100,000 for a class of victims.744 Compensable 

expenses include reasonable counselling expenses, travel expenses, medical expenses, loss 

ƻŦ ŜŀǊƴƛƴƎǎΣ ΨǊŜǇƻǊǘ ŜȄǇŜƴǎŜǎΩ745 and an amount for funeral expenses.746 In addition, a 

ǇǊƻǾƛǎƛƻƴ ǇŜǊƳƛǘǎ ǳǇ ǘƻ ϷмлΣллл ŦƻǊ ΨŘƛǎǘǊŜǎǎΩ ǘƻ ΨǊŜƭŀǘŜŘ ǾƛŎǘƛƳǎΩΦ747   

                                                           
738

 See, eg, Tasmania, Parliamentary Debates, Legislative Council, 13 June 2007, 67 (Greg Hall); 71 (Carolynn 
Jamieson); 88 (Ruth Forrest). See also  Michael Stedman, 'Victim Compo On Line: MLCs Set to Veto Scrapping 
of Scheme', The Sunday Tasmanian (Hobart), 8 July 2007, 7; Philippa Duncan, 'State Drops Plans to Axe Victims 
of Crime Compo', The Mercury (Hobart), 21 December 2007, 13. 
739

 Tasmania, Parliamentary Debates, House of Assembly, 4 July 2007, 93 (Jeremy Rockliff). 
740

 See Sue Neales, 'MLCs' Ire Over New Compo Law', The Mercury (Hobart), 4 October 2007, 13. 
741

 See Anna Bligh and Kerry Shine, 'Victims of Crime Urged to Have Their Say' (Media Release, 26 November 
2007) 1 < http://statements.qld.gov.au/Statement/2007/11/26/victims-of-crime-urged-to-have-their-say>. 
742

 Characteristics of the Victims of Crime Assistance Act 2009 (Qld) also transferred to the Social Security 
Amendment (Supporting Australian Victims of Terrorism Overseas) Act 2012 (Cth). See, eg, Social Security Act 
1991 (Cth) ss 1061PAA(2)-(4), as inserted by Social Security Amendment (Supporting Australian Victims of 
Terrorism Overseas) Act 2012 (Cth) s 11. 
743

 Department of Justice and Attorney General (Qld), Victims of Crime Review Report (2008)  33.  
744

 Explanatory Note, Victims of Crime Assistance Bill 2009 (Qld) 2. 
745

 Victims of Crime Assistance Act 2009 (Qld) ss 39, 42, 45, 46, 49.  
746

 Ibid s 50.  
747

 Ibid s 49(1)(f). ΨwŜƭŀǘŜŘ ǾƛŎǘƛƳǎΩ ŀǊŜ ŘŜŦƛƴŜŘ ŀǎ ŀƴȅ ΨŎƭƻǎŜ ŦŀƳƛƭȅ ƳŜƳōŜǊΩ ƻǊ ŘŜǇŜƴŘŜƴǘ ƻŦ ŀ ǇŜǊǎƻƴ ǘƘŀǘ Ƙŀǎ 
died, provided that they have not committed the act of violence: at ss 26(5), (7).  

http://statements.qld.gov.au/Statement/2007/11/26/victims-of-crime-urged-to-have-their-say
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Attorney General Cameron Dick emphasised that the new scheme ǇǊƻǾƛŘŜŘ ŀ ΨǘŀƛƭƻǊŜŘΣ 

ƴŜŜŘǎ ōŀǎŜŘ ǊŜǎǇƻƴǎŜΩ ǘƻ ǾƛŎǘƛƳǎΩ demands, which suggested its characteristics had an 

altruistic motivation.748 However, like stakeholder responses to Assistance approach 

characteristics interstate, there were accusations that ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǿŀǎ ŀ ΨŎƻǎǘ-cutting 

ŜȄŜǊŎƛǎŜΩ749 and other characteristics restricted compensation more overtly. The Victims of 

Crime Assistance Act 2009 (Qld) narrows the categories of victims that may recover 

compensation to those that the Victims Compensation Act 1987 (NSW) pioneered for 

example,750 and denies compensation for particular ΨǳƴŘŜǎŜǊǾƛƴƎΩ ƎǊƻǳǇǎΦ 9ȄŀƳǇƭŜǎ ŀǊŜ 

individuals that, withƻǳǘ ΨǊŜŀǎƻƴŀōƭŜ ŜȄŎǳǎŜΩΣ Ŧŀƛƭ ǘƻ ǊŜǇƻǊǘ ŀƴ ƻŦŦŜƴŎŜ ǘƻ ǇƻƭƛŎŜ ƻǊ 

ǊŜǎǇƻƴǎƛōƭŜ ŀǳǘƘƻǊƛǘƛŜǎ ƻǊ Ŧŀƛƭ ǘƻ ΨƎƛǾŜ ǊŜŀǎƻƴŀōƭŜ ŀǎǎƛǎǘŀƴŎŜ ƛƴ ǘƘŜ ŀǊǊŜǎǘ ƻǊ ǇǊƻǎŜŎǳǘƛƻƴ ƻŦ 

an alleged offender.751 Similarly, individuals are ineligible for assistance if they are injured 

during the commission of an act of violence or in conspiring to commit an act of violence.752   

5.8.4 Victims Rights and Support Act 2013 (NSW) 

The ±ƛŎǘƛƳǎΩ wƛƎƘǘǎ ŀƴŘ {ǳǇǇƻǊǘ !Ŏǘ нлмо (NSW) was the final criminal injuries 

compensation statute that governments made in the research period and it continued the 

transfer of Assistance approach characteristics evident in earlier statutes. Successive NSW 

governments had attempted to moderate statutory criminal injuries compensation 

expenditure as sections 5.6.3 and 5.6.4 explained.753 However, the attempts were 

unsuccessful and processing delays increased. The NSW Victims Compensation Tribunal 

chairperson reported a 13 per cent increase in compensation applications in 2009-10754 

after a 17 per cent increase in 2008-09755 and a 25 per cent increase in 2007-08.756 This led 

to a claims backlog of 18,030 in 2009-10 compared to 6,246 in 2005-06757 and the average 

period from lodgement to claim determination had increased from 25 months to 31 months 

                                                           
748

 Queensland, Parliamentary Debates, Legislative Assembly, 18 August 2009, 1627 (Cameron Dick).  
749

 {ŜŜΣ ŜƎΣ ¢ƻōȅ bƛŜƭǎƻƴΣ ΨVictims of Crime Assistance Act 2009: New Deal for the Victims of CǊƛƳŜΩ όнллфύ 
29(10) Proctor 17, 18.  
750

 Victims of Crime Assistance Act 2009 (Qld) s 26. 
751

 Ibid ss 21(3), 81; 82.  
752

 Ibid ss 21(2), 79, 80.  
753

 For examples of legislation designed to increase alternate compensation sources, see Courts and Crimes 
Legislation Further Amendment Act 2010 (NSW); Criminal Assets Recovery Amendment (Unexplained Wealth) 
Act 2010 (NSW). 
754

 Chairperson, Victims Compensation Tribunal (NSW), Chairperson's Report 2009-10 (Victims Services, 
Department of Attorney General and Justice (NSW), 2010) 11.  
755

 Ibid.  
756

 Ibid.  
757

 Ibid 10. 
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at 30 June 2012.758 The hΩCŀǊǊŜƭƭ /ƻŀƭƛǘƛƻƴ ƎƻǾŜǊƴƳŜƴǘ ŀƴƴƻǳƴŎŜd an independent review 

on 11 August 2012 and then Attorney General Greg Smith predicted that, without reform, 

the total number of compensation claims in 2014-15 could be as high as 33,666 based upon 

growth in claimant rates.759 MŜŘƛŀ ŘŜǎŎǊƛōŜŘ Ψridiculous and nightmarish waits for statutory 

criminal injuries compensation.760   

The hΩCŀǊǊŜƭƭ government responded to scheme delays by emulating Assistance approach 

characteristics. This accorded with recommendations of an independent review that 

government commissioned as then Planning Minister Brad Hazzard acknowledged.761 

Reflecting Queensland and NT legislation for example, the Victims Rights and Support Act 

2013 (NSW) abolished the Victims Compensation Tribunal and transferred its functions to a 

Victims Support Division within government from June 2013.762 The then Attorney General 

explained that there were ΨŦƻǳǊ ǇƛƭƭŀǊǎΩ of ǾƛŎǘƛƳǎΩ support, which include counselling, 

ΨƛƳƳŜŘƛŀǘŜ ŀǎǎƛǎǘŀƴŎŜΩ and ΨŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ that emulate Assistance approach 

characteristics.763 ¢ƘŜ ŦƻǳǊǘƘ ΨǇƛƭƭŀǊΩ is a ΨǊŜŎƻƎƴƛǘƛƻƴ ǇŀȅƳŜƴǘΩ of between $1,500 and 

$15,000,764 which ŜƳǳƭŀǘŜǎ ǘƘŜ ΨǎǇŜŎƛŀƭ ŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΩ ǘƘŀǘ ǘƘŜ Victorian Bracks 

government established. Hazzard explained that stakeholders had unanimously advised 

ƎƻǾŜǊƴƳŜƴǘ ǘƘŀǘ Ψŀ ƭǳƳǇ ǎǳƳ ǇŀȅƳŜƴǘ ƛƴ ǊŜŎƻƎƴƛǘƛƻƴ ƻŦ ǘǊŀǳƳŀ ƛǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ǇŀǊǘ ƻŦ ǘƘŜ 

ǊŜƘŀōƛƭƛǘŀǘƛƻƴ ǇǊƻŎŜǎǎΩΦ765 This contradicted other statements that downplayed monetary 

compensation for crime victims. The Victims Rights and Support Act 2013 (NSW) continued 

the dependence upon interstate transfer that has characterised evolution of statutory 

criminal injuries compensation. 
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 Ibid 19. 
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 New South Wales, Parliamentary Debates, Legislative Assembly, 11 August 2011, 4290 (Greg Smith). 
760

 See, eg, Jonathan Swan, ''Ridiculous' Wait for Crime Victims', The Sydney Morning Herald (Sydney), 12 
November 2012, 55; Jonathan Swan, 'Victims Stuck in Nightmare Limbo', The Sydney Morning Herald (Sydney), 
22 November 2012, 11. 
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 New South Wales, Parliamentary Debates, Legislative Assembly, 7 May 2013, 20069 (Brad Hazzard).  
762

 See Chairperson, Victims Compensation Tribunal (NSW), Chairperson's Report 2012-13 (Victims Services, 
Department of Attorney General and Justice (NSW), 2013)  7.  
763

 Greg Smith, 'New Scheme to Support Victims of Crime' (Media Release, 7 May 2013) 1 
<http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/pages/LL_Media_Centre_agmediareleas
es2013>. 
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 See Victims Rights and Support Regulation 2013 (NSW) reg 12. 
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 New South Wales, Parliamentary Debates, Legislative Assembly, 7 May 2013, 32 (Brad Hazzard). 
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5.9 Conclusion 

This chapter has explained the results of the second case study examined for this research. 

Its focus was the contribution that policy transfer made to statutory criminal injuries 

compensation enacted in Australia from 1967 to 30 June 2014. The chapter asked what the 

sources of policy transfer were; what was the degree of transfer; what actors were involved; 

why did actors pursue transfer; and what factors restricted and/or facilitated transfer. The 

chapter also assessed whether there was support for the characteristics of the fourth phase 

of statutory transfer in Australia that Carroll identified (see section 1.2). Table 5.4 

summarises the findings: 

Table 5.4 Summary of Policy Transfer Contribution766 

Carroll PHASE 4 

 1967 - 1982 1983 - 1994 1995 - 1999 2000 - 2005 2006 ς 2014 

Source 1. UK, NZ 

2. Interstate 

1. Interstate 

2. International  

1. Interstate 

2. UK 

1. Interstate 

 

1. Interstate 

Actor(s) 1. Inquiries 

2. Individual 

3. Labor 

1. Inquiries  

2. Victims  

3. Individual  

1. Actuaries 

2. Inquiries 

3. Politicians 

4. Media 

1. Inquiries 

2. Lawyers 

1. Actuaries 

2. Inquiries 

3. Politicians 

4. Lawyers 

Degree 1. Inspiration 

2. Copying 

3. Combinations 

1. Emulation 1. Emulation 1. Non-transfer 

2. Emulation 

1. Emulation 

 

Explanation 1. Lesson-d 

2. Voluntarily 

1. Lesson-d 

2. Voluntarily 

1. Lesson-d 

2. Voluntarily 

1. Lesson-d 

2. Voluntarily 

1. Lesson-d 

2. Voluntarily 

Restrict/ 

Facilitate 

1. Altruism 

2. Lead-following 

3. Competition 

4. Labor 

1. Altruism 

2. Competition 

3. Lead-following 

 

1. Financial 

2. Altruism 

3. Ld-following 

1. Altruism 

2. Financial 

3. Ld- following 

1. Financial 

2. Altruism 

3. Ld-following 

    [Source; Original] 

The sourceǎ ƛƴ ǘƘƛǎ ǎǘǳŘȅ ǊŜŦƭŜŎǘŜŘ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ ǎǘǳŘȅ ƛƴ ǘƘŀǘ ǘƘŜ ƎŜƴŜǎƛǎ 

of statutory criminal injuries compensation was foreign policy before interstate transfer 

became dominant. This research also included international transfer (from the UN 

Declaration)Σ ǿƘƛŎƘ ǿŀǎ ƴƻǘ ŀƴ ŀǎǇŜŎǘ ƻŦ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ ǎǘǳŘȅ. The key 

                                                           
766

 ¢ŀōƭŜ ƛǘŜƳǎ ŀǊŜ ƭƛǎǘŜŘ ƛƴ ƻǊŘŜǊ ƻŦ ǎƛƎƴƛŦƛŎŀƴŎŜ ŀƴŘ ŀǊŜ ƴƻǘ ŜȄƘŀǳǎǘƛǾŜΦ ΨLƴŘƛǾƛŘǳŀƭǎΩ ǊŜŦŜǊǎ ǘƻ ƘƛƎƘ ǇǊƻŦƛƭŜ 
parliamentarians that faciƭƛǘŀǘŜŘ ƻǊ ƻōǎǘǊǳŎǘŜŘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ǎǳŎƘ ŀǎ /ƘǊƛǎ {ǳƳƴŜǊΤ ΨLƴǘŜǊƴŀǘƛƻƴŀƭΩ ǊŜŦŜǊǎ ǘƻ 
ǘƘŜ ¦b 5ŜŎƭŀǊŀǘƛƻƴΤ Ψ[Ŝǎǎƻƴ-ŘΩ ǊŜŦŜǊǎ ǘƻ ƭŜǎǎƻƴ-ŘǊŀǿƛƴƎΤ Ψ/ƻƳǇŜǘƛǘƛƻƴΩ ǊŜŦŜǊǎ ǘƻ {ǘŀǘŜǎΩ ŘŜǎƛǊŜ ǘƻ ǇǊƻǾƛŘŜ ŀƴŘ 
appear more generous at providing statutory criminal injuries compensation. 
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ŀŎǘƻǊǎ ǿŜǊŜ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴǎΣ ŜȄǇŜǊǘ ƛƴǉǳƛǊƛŜǎΣ ǾƛŎǘƛƳǎΩ ƎǊƻǳǇǎΣ ƭŀǿȅŜǊǎ ŀƴŘ ŀŎǘǳŀǊƛŜǎ and in 

all cases, actors could both facilitate and restrict policy transfer. Notably, gƻǾŜǊƴƳŜƴǘǎΩ 

reliance upon expert inquiries to recommend compensation characteristics was a persistent 

theme and led to some notable examples of non-transfer such as the Victims of Crime Act 

2001 (SA). The Hamer government also followed inquiry recommendations when it 

transferred Criminal Injuries Compensation Act 1963 (NZ) characteristics rather than NSW 

legislation. Individuals that impacted transfer particularly were then NSW Attorney General 

Ken (later Sir Kenneth) McCaw who was integral to the Askin government decision to 

introduce statutory criminal injuries compensation. SA Attorney General Chris Sumner also 

facilitated international transfer from the UN Declaration.  

¢ƘŜ ŘŜƎǊŜŜ ƻŦ ǘǊŀƴǎŦŜǊ ŀǘ ǎŎƘŜƳŜǎΩ ƛƴŎŜǇǘƛƻƴ ŘƛŘ not reflect the degree of transfer in other 

case studies such as the copying in the ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ ǎǘǳŘȅΦ Rather, the NSW 

government drew inspiration from foreign developments to enact its own reform and other 

governments then emulated its approach. The exception was Victoria which copied NZ 

legislation in response to an expert inquiry recommendation as mentioned. Governments 

enacted statutory criminal injuries compensation in response to a mix of altruistic and 

political considerations that emerged from growing public and political interest in crime 

ǾƛŎǘƛƳǎΩ ŎƛǊŎǳƳǎǘŀƴŎŜǎΦ DƻǾŜǊƴƳŜƴǘǎΩ ŘŜǎƛǊŜ ǘƻ ƳƻŘŜǊŀǘŜ ŎƻƳǇŜƴǎŀǘƛƻƴ ŜȄǇŜƴŘƛǘǳǊŜ 

became significant fƻƭƭƻǿƛƴƎ ǘƘŜ ΨōŀŎƪƭŀǎƘΩ ŀƎŀƛƴǎǘ ǎǘŀǘǳǘƻǊȅ ŎǊƛƳƛƴŀƭ ƛƴƧǳǊƛŜǎ ŎƻƳǇŜƴǎŀǘƛƻƴ 

from the mid-1990s. TransŦŜǊ ǘȅǇƛŎŀƭƭȅ ƭŀȅ ŀǘ ΨƭŜǎǎƻƴ ŘǊŀǿƛƴƎ όōƻǳƴŘŜŘ ǊŀǘƛƻƴŀƭƛǘȅύΩ ƻǊ 

ΨǾƻƭǳƴǘŀǊƛƭȅΩ ƻƴ ǘƘŜ 5ƻƭƻǿƛǘȊ ŀƴŘ aŀǊǎƘ ǇƻƭƛŎȅ ǘǊŀƴǎŦŜǊ ŎƻƴǘƛƴǳǳƳΦ IƻǿŜǾŜǊΣ ƛƴ recent 

decades, parliamentarians forced transfer or non-transfer of compensation characteristics. 

An example was the parliamentary ōƭƻŎƪǎ ƻƴ ŀǘǘŜƳǇǘǎ ǘƻ ǇǊŜŎƭǳŘŜ Ψdouble recoverȅΩ ƻŦ 

ǎǘŀǘǳǘƻǊȅ ŎǊƛƳƛƴŀƭ ƛƴƧǳǊƛŜǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ.    

Transfer was facilitated by altruistic desires to increase statutory criminal injuries 

compensation and political desires to appease stakeholders both ŀǘ ǎŎƘŜƳŜǎΩ ƛƴŎŜǇǘƛƻƴ and 

ŘǳǊƛƴƎ ǘƘŜ ΨǇƘŀǎŜ ƻŦ ǾƛŎǘƛƳ ŎƻƴǎŎƛƻǳǎƴŜǎǎΩΦ This included the desire to appear as generous as 

other governments. Following the backlash in compensation expenditure however, 

ƎƻǾŜǊƴƳŜƴǘǎΩ ƳƻǘƛǾŀǘƛƻns were more mixed. Financial positions became a major 

determinant of transfer decisions. In SA, the Bannon government decision to introduce a 

ōǊƻŀŘ ƻŦŦŜƴŘŜǊǎΩ ƭŜǾȅ ŜǎǘŀōƭƛǎƘŜŘ ŀ ǎǳǊǇƭǳǎ ƛƴ ǘƘŜ {ǘŀǘŜ ǾƛŎǘƛƳǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǳƴŘ ǘƘŀǘ 
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facilitated a more generous approach to compensation in the Victims of Crime Act 

2001 (SA). By contrast, other governments narrowed monetary compensation eligibility and 

scope. This period also revealed wide disparities in government attitudes towards the losses 

that statutory criminal injuries compensation should compensate and the eligible victims. 

This included within political parties, which contrasted to ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜ 

study. The Victorian Bracks Labor government rejected some compensation characteristics 

that the NSW Carr Labor government accepted for example. Also, Labor governments in the 

NT and Queensland emulated Assistance approach characteristics that the conservative 

Victorian Kennett government initially pioneered.   
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CHAPTER 6 

FAULT-BASED MOTOR ACCIDENT COMPENSATION (1935 ɀ 2014)  

6.1 Introduction  

This chapter examines the results of the third case study undertaken for the purposes of this 

research. Its focus is the contribution that policy transfer made to the evolution of 

legislation designed to moderate damages for personal injury or death from motor accident 

in Australia. The period of analysis is from 1935, which is the year that the first example of 

such legislation was enacted, until 30 June 2014. As the chapter explains, there are two 

mechanisms to moderate damages for personal injury or death from motor accident that 

governments have relied upon especially. Governments may ban or restrict jurors from 

hearing any legal claim seeking these damages (labelled ΨƳƻǘƻǊ ŀŎŎƛŘŜƴǘ ŎƭŀƛƳǎΩ in this 

chapter). This is essentially because juries are perceived as likely to inflate damages. 

Alternatively, or in addition, governments may restrict damages with statutory thresholds 

and bans on ŘŀƳŀƎŜǎ ŦƻǊ ǇŀǊǘƛŎǳƭŀǊ ƭƻǎǎŜǎ όΨǎǘŀǘǳǘƻǊȅ ŘŀƳŀƎŜǎ ǊŜǎǘǊƛŎǘƛƻƴǎΩύΦ ¢Ƙƛǎ ǎǘudy 

examined the contribution that policy transfer made to the evolution of both mechanisms, 

focusing upon the source(s) of transfer; actors that were involved; degree of transfer; 

explanation for transfer and factors that facilitated or restricted policy transfer particularly. 

The chapter was also interested in further testing the assertions about statutory transfer in 

Australia that Carroll made.  

As would be expected, the focus upon legislation moderating damages meant that financial 

considerations were a consistent factor that facilitated transfer in this study. Financial 

advisers, actuaries and expert inquiries were important actors and, building upon the 

statutory criminal injuries compensation case study findingsΣ ƭŀǿȅŜǊǎΩ ƛƴǾƻƭǾŜƳŜƴǘ ǿŀǎ 

significant. Transfer degree varied from direct copying to inspiration and the explanations 

for transfer included, as mentioned, a desire to moderate pressure upon damages. There 

was also evidence of disparate philosophical opinions on the appropriateness of legislative 

ƛƴǘŜǊǾŜƴǘƛƻƴ ŀƴŘ ƧǳŘƎŜǎΩ ǊƻƭŜΦ The chapter divides its analysis into two broad sections plus 

this introduction and a conclusion. Section 6.2 examines transfer of legislative bans or 

ǊŜǎǘǊƛŎǘƛƻƴǎ ǳǇƻƴ ƧǳǊƻǊǎΩ ability to hear motor accident claims.  Section 6.3 examines transfer 

of statutory damages restrictions.   
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6.2 Trial by Jury Restrictions  

6.2.1 British legislation  

The idea of restricting or abolishing ƧǳǊƻǊǎΩ ability to decide motor accident claims originated 

in the UK. England had first restricted trial by jury in 1854767 and from 1 September 1931, 

the Macdonald National Party government provided that trial by jury in most civil actions 

such as motor accident claims could occur only if the presiding judge approved.768 This 

followed judicial criticism of jurors allegedly inflating personal injury damages once they 

learned that the defendant had insurance.769 Parliamentarians also expressed concern 

ŀōƻǳǘ ǘƘŜ ΨōǳǊŘŜƴΩ ǘƘŀǘ ƧǳǊȅ ǎŜǊǾƛŎŜ ƛƳǇƻǎŜŘ ǳǇƻƴ ƳŜƳōŜǊǎ ƻŦ ǘƘŜ ǇǳōƭƛŎ770 and one 

suggested that Ψƛǘ ǘŀƪŜǎ Ǉƻǎǎƛōƭȅ ǘǿƻ ƻǊ ǘƘǊŜŜ ǘƛƳŜǎ ŀǎ ƭƻƴƎ ǘƻ ǘǊȅΩ ŀ ƳŀǘǘŜǊ ǿith a jury as 

opposed to trial by a judge alone.771 This was significant as motor accident claims were the 

majority of jury actions.772   

6.2.2 Abolition in Tasmania, SA, WA, Queensland, NT and ACT 

The English restriction upon trial by jury was copied in Australia in the same way that 

national transfer from the UK ƛƴŦƻǊƳŜŘ ƛƴŀǳƎǳǊŀƭ ŜƳǇƭƻȅŜǊǎΩ ƭƛŀōƛƭƛǘȅ ŀƴŘ ǿƻǊƪŜǊǎΩ 

compensation legislation. NZ, the UK and States of the US had required motorists to insure 

or hold sufficient resources to meet any liability that they may face for personal injury or 

death from use of their motor vehicle from 1928773 and this notion transferred to Australia. 

The Ogilvie Labor government in Tasmania enacted the first Australian example of 

Ψmandatory third party insurance legislationΩ ƛƴ мфор and, in addition to obliging motorists 

to hold third party insurance, this legislation contained the first Australian provision that 

banned trial by jury in motor accident claims.774 A committee comprising the Royal Autocar 
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 See discussion at Sir Patrick Devlin, Trial By Jury (Stevens & Sons, 1956) 130. Subsequent restrictions were 
included in Juries Act 1918, 8 & 9 Geo 5, c 23, ss 1, 8;  Administration of Justice Act 1920, 10 & 11 Geo 5, c 81, 
s 2. 
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 Administration of Justice (Miscellaneous Provisions) Act 1933, 23 & 24 Geo 5, c 36s 6(1). There were 
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 See, eg, Gowar v Hales [1928] 1 KB 191, 197 (Scrutton LJ). 
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 United Kingdom, Parliamentary Debates, House of Lords, 25 May 1933, vol 87, col 1043 (Viscount Sankey). 
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 United Kingdom, Parliamentary Debates, House of Lords, 25 May 1933, vol 87, col 1050 (Viscount Sankey). 
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Geo 5, c 43, s 35(1).  
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 Traffic Act 1925 (Tas) s 73, as inserted by Traffic Act 1935 (Tas) s 2. 
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/ƭǳōΣ /ƻƳƳŜǊŎƛŀƭ aƻǘƻǊ ¦ǎŜǊǎΩ !ǎǎƻŎƛŀǘƛƻƴΣ /ƻǳƴŎƛƭ ƻŦ /ƘŀƳōŜǊ ƻŦ /ƻƳƳŜǊŎŜΣ 5ŀƛǊȅƳŜƴΩǎ 

!ǎǎƻŎƛŀǘƛƻƴ ŀƴŘ CŀǊƳŜǊΩǎ {ǘƻŎƪ ƻǿƴŜǊǎ was integral to the decision to transfer a ban. The 

committee ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ΨŀŘǾƛǎŀōƭŜ ǘƘŀǘ ŀƭƭ ŎƭŀƛƳǎ under the [Traffic] Act should be 

ƘŜŀǊŘ ōȅ ŀ WǳŘƎŜ ǿƛǘƘƻǳǘ ŀ WǳǊȅΩ.775 This was essentially based upon the same concerns that 

jurors would inflate damages as in the UK. 

The Tasmanian ban precipitated equivalent provisions in the mandatory third party 

insurance legislation of SA, Queensland, WA, the ACT and the NT.776 However, the 

Tasmanian provision was not necessarily the source for these other provisions. Rather, the 

Road Traffic Amendment Act 1936 (SA), which implemented recommendations of an expert 

committee, was influential.777 The expert committee had not mentioned a juror ban in its 

final report but its recommendations ŎƻǳƭŘ ƴƻǘ ΨŦǳƭƭȅ ōŜ ǎŜǘ ƻǳǘΩ.778 ¢ƘŜ ŎƻƳƳƛǘǘŜŜ ƘŀŘ ΨǾŜǊȅ 

ŎŀǊŜŦǳƭƭȅ ŎƻƴǎƛŘŜǊŜŘΩ third party insurance legislation in the UK and draft Bills in Victoria and 

Tasmania which all incorporated a ban.779 Indeed, committee member and Chief 

Commissioner of Police Brigadier-General Ray (later Sir Raymond) Leane commissioned a 

ΨŎƻƳǇŀǊŀǘƛǾŜ ǘŀōƭŜ Χ ǎŜǘǘƛƴƎ ƻǳǘ ƛƴ ǇŀǊŀƭƭŜƭ ŎƻƭǳƳƴǎ ǘƘŜ ǎŜŎǘƛƻƴǎ ƻŦ ǘƘŜ 9ƴƎƭƛǎƘ Road Traffic 

!Ŏǘ ΧΣ ǘƘŜ ¢ŀǎƳŀƴƛŀƴ .ƛƭƭΣ ǘƘŜ ±ƛŎǘƻǊƛŀƴ .ƛƭƭ ŀƴŘ ǘƘŜ b½ !ŎǘΩΦ780 This would have disclosed 

draft clauses that abolished trial by jury in Tasmania and Victoria although, as subsection 

6.2.4 explains further, the Victorian clause did not proceed. 

WA parliamentary debates reveal that two critical factors facilitated transfer of the ƧǳǊƻǊǎΩ 

ban in that State and likely others. First, governments wanted to moderate the cost of 

mandatory third party insurance amid concerns that jurors inflated damages. Country party 

ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴ LƎƴŀǘƛǳǎ .ƻȅƭŜ ŎƭŀƛƳŜŘΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŀǘ ΨƧǳǊƛŜǎ ŀǊŜ ǇǊƻƴŜ ǘƻ ōŜ 

ǎȅƳǇŀǘƘŜǘƛŎΣ ǿƘŜǊŜŀǎ ŀ ƧǳŘƎŜ ŘŜŀƭǎ ǿƛǘƘ ǘƘŜ Ǉƻǎƛǘƛƻƴ ŀǎ ƘŜ ŦƛƴŘǎ ƛǘΩΦ781 Second, reflecting a 
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s 70I, as inserted by Road Traffic Amendment Act 1936 (SA) s 31; Motor Vehicle (Third Party Insurance) Act 
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dynamic that was evident in other case studies, government was desirous of WA legislation 

being consistent with examples interstate. Deputy Premier Harry Millington stressed overlap 

between the Motor Vehicle (Third Party Insurance) Act 1943 (WA) and the Road Traffic 

Amendment Act 1936 (SA) for example.782 Parliamentarians also drew positive lessons from 

the legislative experience interstate. Country party member Boyle reflected that because 

ǘƘŜ {! ƭŜƎƛǎƭŀǘƛƻƴ ΨƘŀŘ ŜǾƛŘŜƴǘƭȅ ƎƛǾŜƴ ǎŀǘƛǎŦŀŎǘƛƻƴ ώƛƴ {!Σ Lϐ ŀǎǎǳƳŜ ǘƘŀǘ Χ ƛǘ ǿƛƭƭ ƎƛǾŜ 

ǎŀǘƛǎŦŀŎǘƛƻƴ ƘŜǊŜΩΦ783 Yet, not all governments accepted the merits of a juror ban.  

6.2.3 Abolition in NSW  

NSW and Victoria did not join other governments and ban trial by jury in motor accident 

claims in their inaugural mandatory third party insurance legislation. In NSW, this was 

essentially because of strong philosophical opposition to a ban from members of the McKell 

Labor government who felt that trial by jury was a fundamental legal entitlement.784 Placing 

ƴƻ ǊŜǎǘǊƛŎǘƛƻƴ ǳǇƻƴ ƧǳǊƻǊǎΩ ǇǊŜǎŜƴŎŜ ǇǊŜǎŜƴǘŜŘ ƴƻ ŘƛŦŦƛŎǳƭǘƛŜǎ ƛƴƛǘƛŀƭƭȅΦ This is because the 

federal government rationed petrol and limited chassis imports during World War II785 so 

that vehicle registrations were fairly constant and even decreased in some years.786 Further, 

some States compelled third party insurance premium reductions787 and/or third party 

insurers voluntarily reduced premiums.788 Once World War II ended however, motor vehicle 

registrations and accident levels rose dramatically. In NSW, three fatalities occurred on the 

{ǘŀǘŜΩǎ roads every two days in 1950 and the Commissioner of Road Transport predicted 

that, based on the trend, one in every four persons alive in NSW could expect to be killed or 

injured in a road accident.789 The national growth in vehicle registrations and road deaths, 

including NSW, from 1945ς1960 is in Table 6.1 (next page).   
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Table 6.1 Road Deaths and Registrations
790 

Year Road Deaths Registered vehicles 

(thousands) 

Population 

(thousands) 

Deaths per 100,000 
population 

1945 1,011 854.0 7,391.7 13.7 

1946 1,270 928.4 7,465.2 17.0 

1947 1,346 1,012.8 7,579.4 17.8 

1948 1,348 1,107.3 7,708.8 17.5 

1949 1,424 1,224.8 7,908.1 18.0 

1950 1,643 1,397.1 8,178.7 20.1 

1951 1,926 1,580.4 8,421.8 20.9 

1952 2,054 1,770.2 8,636.5 23.8 

1953 1,856 1,839.9 8,815.4 21.1 

1954 1,976 1,947.3 8,986.5 22.0 

1955 2,042 2,129.7 9,199.7 22.2 

1956 2,119 2,246.3 9,425.6 22.5 

1957 2,113 2,366.1 9,640.1 21.9 

1958 2,146 2,506.2 9,842.3 21.8 

1959 2,264 2,649.1 10,056.5 22.5 

1960 2,468 2,824.2 10,275.0 24.0 
              [Source: Extracted from Road Deaths in Australia ς 1925 ς 2008] 

The rise in motor vehicle accidents translated as significantly increased compensation 

demands upon nascent third party insurers that forced many to leave the industry.791 

Governments had capped the maximum premium that insurers could levy when they first 

mandated third party insurance.792 As such, insurers were constrained in their ability to 

increase premiums and the ratio of amounts paid in compensation to premium revenue 

όΨƭƻǎǎ ǊŀǘƛƻΩύ rose markedly. ThiǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ ǿŀǎ ōǊŀƴŘŜŘ ΨǳƴǇǊƻŦƛǘŀōƭŜΩ from 1947.793 

Indeed, in ²!Σ ŀ ΨŎǊƛǎƛǎΩ ƛƴ ǘƘŜ ŀǾŀƛƭŀōƛƭƛǘȅ ƻŦ ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ ŎŀǳǎŜŘ ōȅ ǇǊƛǾŀǘŜ ƛƴǎǳǊŜǊǎ 

departing the industry led to the establishment of the monopoly third party insurance 

provider, the Motor Vehicle Insurance Trust (MVIT), in 1949.794   
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DƻǾŜǊƴƳŜƴǘǎΩ Ŧirst response to the growth in third party insurance claims was to increase 

maximum premiums, at times directly in response to insurer entreaties.795 These increases 

were never sufficient for insurers to recoup the amounts that they spent on claims due to 

political sensitivities. As such, more insurers left the industry. Insurer profitability was also 

not assisted by the fact that governments widened the circumstances in which plaintiffs 

could recover damages. This followed British legislation that revised traditional legal 

principles. With significance for motor accident claims that involved a negligent driver and 

injured passenger spouse for example, governments abolished the traditional legal principle 

that precluded spouses suing one another.796  

The fact that insurance premiums were insufficient to fund the growth in third party claims 

led to NSW demands for abolition of trial by jury in motor accident claims. The Sydney 

Morning Herald had criticised the size of juror awards from as early as 1950797 and, in the 

course of judgements in 1952 and 1954, judges also ŎǊƛǘƛŎƛǎŜŘ ΨǳƴǊŜŀǎƻƴŀōƭŜ ŀƴŘ ŜȄŎŜǎǎƛǾŜ 

ώƧǳǊƻǊϐ ŀǿŀǊŘǎΩΦ798 TƘŜ ǎŜŎǊŜǘŀǊȅ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ wƻŀŘǎ ŀƴŘ aƻǘƻǊƛǎǘǎΩ !ǎǎƻŎƛŀǘƛƻƴ όbwa!ύ 

demanded reform in 1959799 and in 1961, there were more judicial criticisms.800 NSW Labor 

maintained that trial by jury was fundamental to the legitimacy of the State legal system. 

However, the conservative opposition supported a ban.801 This shift was facilitated by 

continued significant increases in third party insurance premium and the inevitability of 

their continuation due to escalating accident levels. In 1964 for example, there was a record 

road toll in NSW of 1,010 deaths and 26,631 injuries followed in 1965 by 1,151 deaths and 

29,157 injuries.802   
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The Askin conservative opposition reiterated its policy to abolish trial by jury in motor 

accident claims before the 13 May 1965 State election that it subsequently won.803 Newly 

appointed Attorney General Ken (later Sir Kenneth) McCaw insisted that he wanted to bring 

b{² Ψƛƴǘƻ ƭƛƴŜΩ ǿƛǘƘ ǿƘŀǘ ǘƘŜ aƛƴƛǎǘŜǊ ǎŀƛŘ ǿŀǎ ǘƘŜ ΨǊǳƭŜ ǊŀǘƘŜǊ ǘƘŀƴ ǘƘŜ ŜȄŎŜǇǘƛƻƴ ƛƴ 

!ǳǎǘǊŀƭƛŀΣ ǘƘŜ ǊǳƭŜ ƛƴ 9ƴƎƭŀƴŘ ŀƴŘ ǿƘŀǘ ƛǎ ǾƛǊǘǳŀƭƭȅ ǘƘŜ ǊǳƭŜ ƛƴ /ŀƴŀŘŀΩΦ804 McCaw expressed 

concern about the cost and delays of jury actions805 and also noted that ΩммΣллл ƧǳǊƻǊǎ ǿŜǊŜ 

taken frƻƳ ǘƘŜƛǊ ƻŎŎǳǇŀǘƛƻƴǎ ŜǾŜǊȅ ȅŜŀǊ ǘƻ ƘŜŀǊ ǊƻŀŘ ŀŎŎƛŘŜƴǘ ŎŀǎŜǎΩΦ806 The government 

dismissed suggestions to increase Supreme Court judge numbers, which had already 

increased from 11 in 1943 to 27 in 1965.807 However, this opposition was futile. Labor held a 

majority in the Legislative Council and this majority blocked the proposed abolition. 

Opposition leader and former Premier Jack Renshaw insisted ǘƘŀǘ ǘǊƛŀƭ ōȅ ƧǳǊȅ ǿŀǎ ŀ ΨƭŜƎŀƭ 

corner-ǎǘƻƴŜ ƛƴ ǘƘŜ ŦƻǳƴŘŀǘƛƻƴǎ ƻŦ ƻǳǊ ŘŜƳƻŎǊŀǘƛŎ ŦŀōǊƛŎΩ808 and a colleague disputed 

suggestions that jury trials resulted in greater expense and delays.809   

Labor was not completely opposed to some restriction being placed upon trial by jury in 

motor accident claims however. Reg Dowling suggested that government should implement 

the system that operated in the NSW District Court whereby a jury was present in a case if 

one party applied for it810 and this was the option that government accepted. From 

1 January 1966, trial before a judge became the default option in motor accident claims 

unless a party requested otherwise within 21 days after the action was set down for trial.811 

However, the Askin government was dissatisfied. On 24 February 1968, the government was 

re-elected and Attorney-General aŎ/ŀǿ ƛƴǎƛǎǘŜŘ ǘƘŀǘ ƛǘ ƘŀŘ ŀ ΨŎƻƳǇƭŜǘŜ ŀƴŘ Ƴƻǎǘ ŜƳphatic 

ƳŀƴŘŀǘŜΩ ǘƻ ƛƳǇƭŜƳŜƴǘ ƛǘǎ proposed abolition.812 Rationalising reform, McCaw stressed that 

                                                           
803

 Askin, above n 443, 16. 
804

 New South Wales, Parliamentary Debates, Legislative Assembly, 25 August 1965, 117 (Ken (later Sir 
Kenneth) McCaw).  
805

 New South Wales, Parliamentary Debates, Legislative Assembly, 1 December 1965, 2661 (Ken (later Sir 
Kenneth) McCaw). See also 'Law Costs 'Beyond Most People''', The Sydney Morning Herald (Sydney), 23 July 
1965, 7; '"Living Off Road Cases" - Review of Jury System', The Sun (Sydney), 2 June 1965, 4.   
806
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trial by jury in motor accident claims had been abolished in SA and Tasmania where Labor 

governments were in office.813 There was also support from insurers and the NSW Law 

Society814 although the Bar Council was opposed.815 Further, Ψώe]minent legal authorities and 

ƳŜƳōŜǊǎ ƻŦ ōƻǘƘ ǘƘŜ !ǳǎǘǊŀƭƛŀƴ ŀƴŘ 9ƴƎƭƛǎƘ {ǳǇŜǊƛƻǊ /ƻǳǊǘǎ ǎǘǊƻƴƎƭȅ ǎǳǇǇƻǊǘŜŘΩ ǘƘŜ Ǉƭŀƴ.816 

The Administration of Justice Act 1968 (NSW) abolished trial by jury in motor accident 

claims. However, there was an exception if both parties wanted a jury or in an ΨƛƴŘǳǎǘǊƛŀƭ 

ŀŎŎƛŘŜƴǘΩ ŎŀǎŜΦ817 This latter concession reflected a particular Labor anxiety that jurors 

ǎƘƻǳƭŘ ǎǘƛƭƭ ōŜ ŀōƭŜ ǘƻ ƘŜŀǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ Ŏƭŀims.   

6.2.4 Retention in Victoria  

Victoria was the only jurisdiction that had no restriction upon trial by jury in motor accident 

claims once NSW legislated despite some past attempts. The conservative Argyle 

government had attempted to remove juries from motor accident claims in the Motor Car 

(Third Party Insurance) Bill 1934 (Vic) for example but it failed. Like their NSW counterparts, 

Victorian Labor insisted that trial by jury was fundamental to the Australian legal system818 

and this perspective remained while the Dunstan Country Party government relied upon 

their support or Labor was in office. Yet, motor vehicle ownership, claim numbers, total 

claims and average claim amount continued to rise in Victoria as Table 6.2 (next page) 

outlines. 
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Table 6.2 Motor Accident Claims Information, 1950 ς 1959819 

Year Vehicles Claims Total Claims 

(Inc. Outstanding) 

Average Claim (£) 

1950 390,646 6,050 1,185,872 196.0 

1951 444,523 6,343 1,563,588 122.9 

1952 540,297 7,565 2,270,276 300.1 

1953 568,233 7,802 2,290,382 379.4 

1954 564,985 9,198 3,381,006 367.8 

1955 617,154 9,694 3,340,966 344.6 

1956 690,926 9,313 4,233,078 454.5 

1957 713,743 9,747 4,319,434 443.2 

1958 756,707 9,121 5,098,499 559.0 

1959 778,303 9,393 5,089,669 541.9 

               [Source: Coppel (1959)] 

The rise in claims spearheaded insurer demands for trial by jury to be abolished in Victorian 

motor accident claims.820 Some Victorian judges criticised the size of damages that jurors 

awarded821 and the Australian Law Journal ƭŀƳŜƴǘŜŘ ƧǳǊƻǊǎΩ ΨŜŎŎŜƴǘǊƛŎ ƎŜƴŜǊƻǎƛǘȅΩ ƛƴ 

accident claims.822 Professor Alex Castles of the University of Melbourne suggested that the 

ǘŜǎǘ ǿƘŜǘƘŜǊ ǘƘŜǊŜ ǿŀǎ ƴŜƎƭƛƎŜƴŎŜ ǿŀǎ ōŜƛƴƎ ΨƛƴŎǊŜŀǎƛƴƎƭȅ ǎǳǇŜǊǎŜŘŜŘ ōȅ ǘƘŜ ŜǉǳƛǾŀƭŜƴǘ ƻŦ 

ǎǘǊƛŎǘ ƭƛŀōƛƭƛǘȅ Χ ŀǎ ƧǳǊƻǊǎ ŎƻƴǎƛǎǘŜƴǘƭȅ ŦƻǳƴŘ ŀƎŀƛƴǎǘ ƛƴǎǳǊŜǊǎΩΦ823  

The Bolte Liberal government was elected in Victoria on 7 June 1955 and in 1959, it tasked a 

Royal Commission to examine aspects of third party insurance. The terms of reference for 

this inquiry included whether the parties to a motor accident claim should be able to opt for 

a judge or jury to determine liability or damages separately, which was an opportunity to 

recommend juror restrictions.824 Commissioner E G Coppel declined to address whether 

juries should be precluded from motor accident claims, declaring that the matter was 

ΨǇǳǊŜƭȅ ƻƴŜ ƻŦ ǇƻƭƛǘƛŎŀƭ ǇƻƭƛŎȅΩΦ825 However, the Commissioner evidently accepted that 

ƧǳǊƻǊǎΩ ŀǿŀǊŜƴŜǎǎ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘ held insurance could bias their decision. This is 
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because the Commissioner recommended that jurors should be precluded from any motor 

accident claim involving a nominal defendant ŀǎ ǘƘŜ ƴƻƳƛƴŀƭ ŘŜŦŜƴŘŀƴǘΩs presence 

ΨƴŜŎŜǎǎŀǊƛƭȅ ƛƴǾƻƭǾŜǎ ŘƛǎŎƭƻǎǳǊŜ ƻŦ ǘƘŜ ŦŀŎǘ ώǘƘŀǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦϐ ƛǎ ǎǳƛƴƎ ŀƴ ƛƴǎǳǊŀƴŎŜ 

ŎƻƳǇŀƴȅΩΦ826   

The Bolte government did not act on the Commissioner recommendation, suggesting 

instead that it was one that ǊŜǉǳƛǊŜŘ ΨǾŜǊȅ ŎŀǊŜŦǳƭ ŎƻƴǎƛŘŜǊŀǘƛƻƴΩΦ827 However, concerns 

about jurorsΩ ǇǊŜǎŜƴŎŜ persisted as the number of Supreme Court actions before a jury 

increased (see Table 6.3). 

Table 6.3 Rise in Supreme Court Jury Trials, 1950, 1955, 1960 ς 1966828 

Year Trial by Judge Trial by Jury Total Trials 

1950 51 70 121 

1955 47 212 249 

1960 73 283 356 

1961 107 347 454 

1962 387 1,247 1,634 

1963 394 1,572 1,966 

1964 496 1,045 1,541 

1965 509 985 1,494 

1966 493 940 1,433 

                            [Source: Dean (1968)] 

On 23 June 1967, Attorney General George (later Sir George) Reid issued a media release 

that endorsed abolition of trial by jury in motor accident claims. This resembled the first 

steps in a process towards reform that most other Australian governments had taken. 

Indeed, Reid noted that England and every State in Australia besides Victoria and NSW (at 

that time) had restricted trial by jury in civil litigation.829 He also reasoned that ΨŎƻƴƎŜǎǘƛƻƴΩ 

ƛƴ ŎƛǾƛƭ ǘǊƛŀƭǎ ŎƻǳƭŘ ōŜ Ψǎǳōǎǘŀƴǘƛŀƭƭȅ ǊŜŘǳŎŜŘΩ ƛŦ ƳƻǘƻǊ ŀŎŎƛŘŜƴǘ ŎƭŀƛƳǎ ǿŜǊŜ ƘŜŀǊŘ ōȅ ŀ ƧǳŘƎŜ 

without a jury.830 Further, Reid noted that the delays associated with jury trials exposed 
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motor accident victims ŀƴŘ ǘƘŜƛǊ ŦŀƳƛƭƛŜǎ ǘƻ ΨƎǊŜŀǘ ǇŜǊǎƻƴŀƭ ƘŀǊŘǎƘƛǇΩΣ ƘŀŘ ŀ ΨǎŜǊƛƻǳǎ ŜŦŦŜŎǘ 

ƻƴ ǘƘŜ ŦƛƴŀƴŎŜǎ ƻŦ ƘƻǎǇƛǘŀƭǎΩ ŀƴŘ ǿƻǳƭŘ ƭƛƪŜƭȅ ƭŜŀŘ ǘƻ ǘƘŜ ΨōǊŜŀƪ ŘƻǿƴΩ ƻŦ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ 

without reform.831   

The Reid media release met strident opposition from the Victorian legal profession that 

would ultimately defeat its proposal. As subsection 5.2.3 mentioned, NSW legal bodies had 

split on the question whether juries should be present in motor accident claims. By contrast, 

in Victoria, the Bar Council and Law Institute were united and the Council issued a media 

release and small booklet that argued against abolition. There were four criticisms that this 

booklet nominated particularly. First, the Council disputed suggestions that trial by jury 

contributed to congestion in civil trial lists, suggesting that congestion was ǘƘŜ ΨŜƴŘ ǊŜǎǳƭǘ ƻŦ 

ǘƘŜ ƛƴŎǊŜŀǎƛƴƎ ƴǳƳōŜǊ ƻŦ ƳƻǘƻǊ ǾŜƘƛŎƭŜ ŀŎŎƛŘŜƴǘǎΩΦ832 Second, the Council stressed that 

ƧǳǊƻǊǎΩ ƛƴǾƻƭǾŜƳŜƴǘ ǇǊƻǾƛŘŜŘ ŀƴ ƛƴǎƛƎƘǘ ƛƴǘƻ ǘƘŜ ŎǳǊǊŜƴǘ ǎǘŀƴŘŀǊŘǎ ŀƴŘ ǾŀƭǳŜǎ ƻŦ ǘƘŜ 

community, which was important to ŘŀƳŀƎŜǎΩ assessment. Third, contesting the sentiment 

that abolition would align Victoria with other jurisdictions, the Council noted that 49 of 50 

American States, NZ, Scotland, Ireland, Northern Ireland and a majority of Canadian 

provinces permitted trial by jury in motor accident claims.833 Vaguely, the Council noted that 

ōŀǎŜŘ ǳǇƻƴ ΨƭŜƎŀƭ ƭƛǘŜǊŀǘǳǊŜΩ ŀƴŘ ƳŜŘƛŀ ǊŜǇƻǊǘǎΣ ǘƘŜ English juror restrictions were 

ŀǇǇŀǊŜƴǘƭȅ ŎŀǳǎƛƴƎ ŘƛŦŦƛŎǳƭǘƛŜǎ ŀƴŘ ŀ ΨǊŜǘǳǊƴ ǘƻ ǘƘŜ ƧǳǊȅ ǎȅǎǘŜƳ ŀǇǇŜŀǊǎ ƴƻǘ ǘƘŜ ƭŜŀǎǘ ǳƴƭƛƪŜƭȅ 

ǎƻƭǳǘƛƻƴΩΦ834 Fourth, the Council asserted that following abolition of trial by jury in motor 

ŀŎŎƛŘŜƴǘ ŎƭŀƛƳǎ ƛƴ ¢ŀǎƳŀƴƛŀΣ vǳŜŜƴǎƭŀƴŘΣ ²! ŀƴŘ {!Σ ǘƘŜǊŜ ƘŀŘ ǇǳǊǇƻǊǘŜŘƭȅ ōŜŜƴ Ψŀ ǎǘŜŀŘȅ 

Ŧƭƻǿ ƻŦ ŀǇǇŜŀƭǎ ǘƻ ǘƘŜ IƛƎƘ /ƻǳǊǘΩΦ835     

The Bar Council recommended the appointment of more judges to the Victorian Supreme 

Court as its primary mechanism to address court congestion,836 which Attorney General Reid 

accepted. This acceptance was despite the fact that the Supreme Court had advised that 
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more judges was not the solution to congestion in its 1967 annual report.837 Reid conceded 

that he had sought the views of the Bar Council and Law Institute, which highlighted their 

contribution to his decision.838 Reid had also relied upon advice from Victorian Solicitorς

General Tony Murray, who was a former Vice-President of the Bar Council. 839 Reid likely 

also faced internal opposition to any attempt to restrict trial by jury. Vernon Wilcox, who 

ǎǳŎŎŜŜŘŜŘ wŜƛŘ ŀǎ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭΣ ǇǳǊǇƻǊǘŜŘƭȅ ŜȄǇǊŜǎǎŜŘ ǎǳǇǇƻǊǘ ŦƻǊ ƧǳǊƻǊǎΩ ŎƻƴǘƛƴǳŜŘ 

ability to hear motor accident claims for example.840 The Hamer government did not revisit 

ƧǳǊƻǊǎΩ ǊƛƎƘǘǎ ǘƻ ƘŜŀǊ motor accident claims before it introduced no-fault motor accident 

compensation from 1973, which incorporated a separate tribunal to decide compensation. 

As such, there was no longer the need to transfer ƧǳǊƻǊǎΩ abolition. Defeat of the Reid 

suggestion to restrict trial by jury demonstrated legal ōƻŘƛŜǎΩ capacity to restrict policy 

transfer which is a theme that the following section explores further. 

6.3 Statutory Damages Restrictions  

The abolition or restriction of trial by jury in motor accident claims was the first mechanism 

that governments relied upon to moderate damages. However, damagesΩ ǎƛȊŜ continued to 

ǊƛǎŜΣ ǇǊƻŎŜǎǎƛƴƎ ŘŜƭŀȅǎ ǇŜǊǎƛǎǘŜŘ ŀƴŘ ǘƘŜǊŜ ǿŀǎ ŀ ΨōŀŎƪƭƻƎΩ ƻŦ ŎŀǎŜǎ ƛƴ ƳǳƭǘƛǇƭŜ jurisdictions. 

This meant that governments faced ongoing third party insurer losses, concentration of 

third party insurance business in government insurers and continued pressure to increase 

premiums. This facilitated statutory damages restrictions, which had been implemented and 

debated internationally.841    

6.3.1 Northern Territory  

The NT was the first Australian jurisdiction to enact statutory damages restrictions, which 

were an aspect of its 1979 legislation providing no-fault motor accident compensation.842 
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The genesis for the restrictions, as the preceding paragraph foreshadowed, was concern 

about the operation of third party insurance in the NT. The NT had twice as many reported 

accidents and three times the number of road deaths per 10,000 registered vehicles of any 

Australian jurisdiction in the late 1970s. Because of this high accident rate and associated 

claims, NT third party insurance premiums were the highest in Australia and rising.  Chief 

Minister Paul Everingham sought actuarial advice on reforms necessary to moderate 

premiums. In what was among the first recommendations to government of its type, 

recently retired federal actuary Sid Caffin concluded that third party insurance premiums 

could only be moderated ƛŦ ǘƘŜ ǎŎƘŜƳŜ ƻŦŦŜǊŜŘ ǎƻƳŜ ΨŦƛȄŜŘ Ƴŀximum schedule of 

ōŜƴŜŦƛǘǎΩΦ843 Everingham tasked Caffin to develop his options and analyse the associated 

premium implications.844 The end result was the initial Motor Accidents Compensation Bill 

1979 (NT) which contained the radical proposal to abolish damages for personal injury or 

death from motor accident for Territory residents altogether. This accorded with a Caffin 

recommendation845 and was dictated entirely by what Caffin felt would moderate pressure 

upon government to increase premiums. However, the proposal did not proceed. 

Everingham was not wedded to Motor Accidents Compensation Bill 1979 (NT) 

characteristics when he introduced it. Indeed, he tasked an expert committee to assess 

ǇǳōƭƛŎ ΨǊŜŀŎǘƛƻƴΩ ǘƻ ǘƘŜ .ƛƭƭ846 and was considering whether, in addition to the initial 

statutory benefits, victims should receive an amount for pain, suffering, loss of amenities or 

capacity to enjoy life.847 His inspiration was a provision of the Accident Compensation Act 

1972 (NZ) that compensated loss of amenities or capacity for enjoying life, and pain and 

mental suffering.848 The expert committee recommended against abolishing damages for 

Territory residents for three key reasons. CƛǊǎǘΣ ǘƘŜ ŎƻƳƳƛǘǘŜŜ ǎǘǊŜǎǎŜŘ ǘƘŀǘ ΨƴƻǿƘŜǊŜ ƛƴ ǘƘŜ 

world (including NZ) had fault liability on the ǊƻŀŘǎ ōŜŜƴ ŘƻƴŜ ŀǿŀȅ ǿƛǘƘ ŎƻƳǇƭŜǘŜƭȅΩΦ849  

Second, the committee disputed past predictions of the premium necessary to fund future 
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ƭƛŀōƛƭƛǘƛŜǎΦ CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ŎƻƳƳƛǘǘŜŜ ŀǎǎŜǊǘŜŘ ǘƘŀǘ Ψώƛϐǘ ƴƻǿ ŀǇǇŜŀǊǎ ǘƘŀǘ ŜŀǊƭȅ ƛƴŘƛŎŀǘƛƻƴǎ 

that substantial premium increaǎŜǎ ǿŜǊŜ Χ ǊŜǉǳƛǊŜŘ ǘƻ Ƴŀƛƴǘŀƛƴ ǘƘŜ ǇǊŜǎŜƴǘ ŎƻƳƳƻƴ ƭŀǿ 

ǎȅǎǘŜƳ ǿŜǊŜ ǿǊƻƴƎΩ ŀƴŘ ǘƘŀǘ ŀŎǘǳŀǊƛŀƭ ŀŘǾƛŎŜ ǘƻ ǘƘŜ ŎƻƳƳƛǘǘŜŜ ΨŎƭŜŀǊƭȅ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŜ 

ŀŘŜǉǳŀŎȅ ƻŦ ǘƘŜ ŎǳǊǊŜƴǘ ǇǊŜƳƛǳƳΩΦ850 Third, the committee praised the flexibility of the law 

of negligence. The committee commented that statutory no-Ŧŀǳƭǘ ŎƻƳǇŜƴǎŀǘƛƻƴ ƻǊ ΨǘŀōƭŜ 

ōŜƴŜŦƛǘǎΩ ΨŀǊŜ ƛƴŎŀǇŀōƭŜ ƻŦ ŎƻƴǘŜƳǇƭŀǘƛƴƎ ǘƘŜ ŎƻƳǇƭŜǘŜ ǊŀƴƎŜ ƻŦ ƛƴƧǳǊƛŜǎ ǎǳǎǘŀƛƴŜŘ ōȅ ƳƻǘƻǊ 

ŀŎŎƛŘŜƴǘ ǾƛŎǘƛƳǎΩΦ851  

The expert committee was adamant that a combination of no-fault motor accident 

cƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ŘŀƳŀƎŜǎ ǇǊƻǾƛŘŜŘ ǘƘŜ ΨƎǊŜŀǘŜǎǘ ǎƻŎƛŀƭ ƧǳǎǘƛŎŜΩ.852 However, this did not 

mean that its members rejected statutory damages restrictions altogether. The committee 

acknowledged some of the concerns about legal system operation and damages awards that 

had been raisedΦ CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ŎƻƳƳƛǘǘŜŜ ƴƻǘŜŘ ǇǳōƭƛŎ ŎƻƴŎŜǊƴ ŀōƻǳǘ ǘƘŜ ΨǎǇƛǊŀƭƭƛƴƎ 

ŎƻǎǘǎΩ ƻŦ ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ853 and ƴƻǘŜŘ ǘƘŀǘ ΨƴǳƳŜǊƻǳǎ ǇŜƻǇƭŜ ƘŀŘ ŜȄǇǊŜǎǎŜŘ ǘƘŜ ǾƛŜǿ 

that many of the awards being granted by the courts were unreasonably largeΩΦ854 The 

committee recommended the introduction of a maximum cap upon total damages for 

personal injury or death from motor accident of $300,000,855 which reflected actuarial 

predictions of what would deliver the optimal savings in premium.856 The recommendation 

ŦƻƭƭƻǿŜŘ ŀŎŀŘŜƳƛŎ ǿǊƛǘƛƴƎǎ ƻƴ ŀ ΨŘŀƳŀƎŜǎ ŎŀǇΩ857 and acknowledgement in WA 

parliamentary debate.858 A 1978 Victorian Board of Inquiry had also considered statutory 
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damages restrictions but rejected the notion, declaring that restrictions would be Ψƴƻǘ ƻƴƭȅ 

uƴƧǳǎǘ ōǳǘ ǳǎŜƭŜǎǎΩ ŀǘ ǊŜŘǳŎƛƴƎ ǎȅǎǘŜƳ ŜȄǇŜƴŘƛǘǳǊŜΦ859    

The Everingham government did not adopt the expert recommendation to cap total 

damages. Instead, it introduced a short-lived statutory right to damages for particular 

losses. Everingham explained that ΨώǘϐƘŜ ƧǳǎǘƛŦƛŎŀǘƛƻƴ ŦƻǊ ŘŀƳŀƎŜǎ Χ ǎƘƻǳƭŘ ōŜ ƻƴ 

non-pecuniary ƎŜƴŜǊŀƭ ƎǊƻǳƴŘǎ ƻƴƭȅΩΦ860 Thus, the Motor Accidents (Compensation) Act 1979 

(NT) permitted up to $100,000 in compensation for pain and suffering, and loss of amenities 

for Territory residents.861 However, these entitlements were repealed in 1984.862 Then 

¢ǊŜŀǎǳǊŜǊ aŀǊǎƘŀƭƭ tŜǊǊƻƴ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ ǊƛƎƘǘ ǘƻ ŘŀƳŀƎŜǎ ƘŀŘ ǇǊƻǾŜƴ ΨƛƴŎǊŜŀǎƛƴƎƭȅ 

ŎƻǎǘƭȅΩ ŀƴŘ ƘŀŘ ōŜŜƴ ƛƴŎƭǳŘŜŘ ƻƴƭȅ ōŜŎŀǳǎŜ ƻŦ ΨǾƻŎŀƭ ƻǇǇƻǎƛǘƛƻƴΩ ǘƻ ŘŀƳŀƎŜǎΩ ŀōƻƭƛǘƛƻƴ ŦǊƻƳ 

ŀ ΨǎƳŀƭƭ ŎƻƳƳǳƴƛǘȅ ǎŜƎƳŜƴǘΩΦ863 Perron predicted that if damages entitlements remained, 

the premium on private motor vehicles would have to rise from $104 to $151.864 This 

highlighted the priority that governments afforded to moderating third party insurance 

premiums. The NT experience also signalled actuariesΩ ƛƴǾƻƭǾŜƳŜƴǘ as a key actor in policy 

transfer.      

6.3.2 Queensland and New South Wales 

The Motor Accidents (Compensation) Act 1979 (NT) precipitated multiple statutory damages 

restrictions interstate. Like their predecessors, these restrictions were facilitated by 

ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ ǇǊŜƳƛǳƳǎΩ ƭŜǾŜƭ ŀƴŘ ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŜǊ ƭƻǎǎŜǎΣ ŀƴŘ 

their content was typically determined by actuarial predictions. Third party insurance 

premiums had increased by more than 100 per cent in every jurisdiction besides Tasmania 

and Queensland in the eight years to 1982,865 coinciding with significant increases in 

damages awards. In 1981, three of the seven High Court judges in Pennant Hills Restaurants 
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Pty Ltd v Barcell Insurances Pty Ltd866 ruled that judges should not discount an award for 

future economic loss as they would ordinarily to recognise the fact that these amounts 

could be invested and deliver a return. If this position was accepted, it risked significantly 

increasing damagesΩ ǎƛȊŜ and the Queensland Minister for Justice and Attorney General Sam 

Doumany voiced concern. Doumany feared that no discount could become ƧǳŘƎŜǎΩ formal 

position or, alternatively, courts could discount awards by a rate that bore no relationship to 

the return that individuals actually recovered.867 To avert this possibility, the Bjelke-

Petersen government prescribed a five per cent discount rate that courts had to apply when 

discounting damages for future economic loss.868 This applied to damages assessments in all 

personal injury claims.  

The Queensland government was not alone in its concerns about damages awards in motor 

accident claims. In NSW, the deputy general manager of the Government Insurance Office 

(GIO) disclosed that damages for personal injury or death from motor accident had 

increased from a maximum of $176,000 in 1973 to $409,000 in 1978.869 Purportedly, this 

was due to awards including amounts for loss of earnings and predicted loss of earnings that 

were increasing due to inflation,870 and the increases persisted in the 1980s. Between 1980 

and 1981, awards and settlements above $100,000 grew from 160 to 272 while settlements 

and awards over $500,000 and $1 million rose from 10 to 16 and one to eight 

respectively.871 The increases attracted media,872 insurer873 and judicial criticism. Justice 

Roden of the NSW Supreme Court branded the legal system for compensating motor 

ŀŎŎƛŘŜƴǘ ǾƛŎǘƛƳǎ ŀǎ ΨƭƛǘǘƭŜ ǎƘƻǊǘ ƻŦ ŦŀǊŎƛŎŀƭΩ874 and Professor Ronald Sackville of the University 

of NSW ŀǊƎǳŜŘ ǘƘŀǘ ΨǎƻƳŜ ǎƛƎƴƛŦƛŎŀƴǘ Ŏhange to compensation arrangements in NSW is 
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ƛƴŜǾƛǘŀōƭŜΩ.875 These criticisms, and demands from the GIO particularly, facilitated the Wran 

government decision to introduce statutory damages restrictions.   

The GIO involvement in the Wran government statutory damages restrictions was critical.  

The GIO chief legal officer explained in 1978 that the insurer was not anxious about its 

ŀōƛƭƛǘȅ ǘƻ ƳŜŜǘ ŎƭŀƛƳǎ Ψŀǎ ȅŜǘΩ but there was concern about reinsurance, which was 

ΨōŜŎƻƳƛƴƎ ƳƻǊŜ ŘƛŦŦƛŎǳƭǘΩ ŀƴŘ ƘƛƎƘer damages awŀǊŘǎ ƻƴƭȅ ŜȄŀŎŜǊōŀǘŜŘ ǘƘŜ ΨǇǊƻōƭŜƳΩΦ876 

The GIO lobbied government to address the size of damages, reporting annually on the 

increased amounts that it paid in claims and the fact that the revenue to meet these claims 

ǿŀǎ ƭŜǎǎ ǘƘŀƴ ŎƭŀƛƳǎΩ ŀƳƻǳƴǘΦ877 The GIO singled out the effects of specific judicial decisions 

as providing cause for reform, focusing particularly upon Todorovic v Waller878 όΨ¢ƻŘƻǊƻǾƛŎΩύ 

and Griffiths v Kerkemeyer879 όΨDǊƛŦŦƛǘƘǎΩύΦ Lƴ ¢ƻŘƻǊƻǾƛŎΣ ǘƘŜ IƛƎƘ /ƻǳǊǘ ǊǳƭŜŘ ǘƘŀǘ future 

economic loss damages should be discounted by three per cent.880 This implied that 

investment earnings on any lump sum damages amount would be three per cent which fell 

below the likely return. In Griffiths, the High Court allowed plaintiffs to recover an amount 

equivalent to the value of any gratuitous nursing and domestic services that were provided 

or to be provided to the plaintiff.881   

The Wran government had pledged to reduce NSW third party insurance premiums by 

six per cent before the 24 March 1984 State election.882 However, effects of the Todorovic 

and Griffiths decisions, and wider trend of damages increases, made achieving this 

commitment without reform impossible. The government acknowledged that there were 

predictions that the average third party insurance premium would increase from $158 to 

$443 without reform when it introduced the Motor Vehicles (Third Party Insurance) 

Amendment Bill 1984 (NSW).883 Responding to Griffiths, the Bill capped the weekly amount 

recoverable for gratuitous services in motor accident claims at no more than average weekly 
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total earnings of all NSW employees as calculated by the Australian Statistician.884 

Responding to Todorovic, the Bill prescribed a discount rate on future economic loss 

damages of five per cent.885 This accorded with a GIO recommendation886 and matched the 

discount rate that the Bjelke Petersen government had legislated in 1981.   

The Wran government also took the opportunity of the Motor Vehicles (Third Party 

Insurance) Amendment Act 1984 (NSW) to modify other aspects of the law of negligence. 

/ƻǊǊŜŎǘƛƴƎ ǿƘŀǘ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ {ƘŜŀƘŀƴ ōǊŀƴŘŜŘ ŀƴ ΨŀƴƻƳŀƭȅΩ ŦƻǊ ŜȄŀƳǇƭŜΣ887 the 

ƎƻǾŜǊƴƳŜƴǘ ŀōƻƭƛǎƘŜŘ ŎƻǳǊǘǎΩ ŀōƛƭƛǘȅ ǘƻ ŀǿŀǊŘ ƛƴǘŜǊŜǎǘ ƻƴ ŘŀƳŀƎŜǎ ŦƻǊ ƴƻƴ-pecuniary losses 

such as pain and suffering in respect of a period from the date of the victim injury or death 

to final award (that is, Ψpre-judgementΩύ.888 Also, in separate legislation, the government 

ŀōƻƭƛǎƘŜŘ ǘƘŜ ΨŀǊŎƘŀƛŎΩ889 damages for loss of consortium.890 These were an amount that had 

historically been awarded to husbands to compensate them fƻǊ ƭƻǎǎ ƻŦ ǘƘŜƛǊ ǿƛŦŜΩǎ ΨŘƻƳŜǎǘƛŎ 

ǎŜǊǾƛŎŜǎΩ ƛŦ ǎƘŜ ǿŀǎ ƛƴƧǳǊŜŘΦ ¢ƘŜ ƎƻǾŜǊƴƳŜƴǘ ǊŀǘƛƻƴŀƭƛǎŜŘ ǘƘŜǎŜ ƳƻŘƛŦƛŎŀǘƛƻƴǎ on 

modernisation grounds but they also contributed towards the broader goal of moderating 

damages and the associated pressure upon third party insurance premiums. Table 6.4 

tabulates the statutory damages restrictions that the governments in NSW and Queensland 

had made to 1984 (the NT is omitted as it had predominantly abolished damages 

entitlements by 1984).  

Table 6.4 Statutory Damages Restrictions: 1984 

Damages  Restriction 

 QLD NSW SA WA Tas Vic ACT 

Gratuitous services damages (GS) ς weekly cap  V      

Discount rate ς prescribed [rate bracketed] V[5] V[5]      

Loss of consortium damages ς ban  V      

Non-economic loss  ς pre-judgement interest ban  V      

     [Source: Original] 
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6.3.3 South Australia  

The NSW statutory damages restrictions were made a year before the SA Bannon Labor 

government also implemented restrictions. The Wrongs Act Amendment Act 1936 (SA) 

transferred characteristics of NSW legislation and, like the NT and NSW reforms, was 

facilitated by concerns about the level of third party insurance premiums and third party 

insurer losses. The State Government Insurance Commission (SGIC) had become the sole 

third party insurer in SA from 1 July 1975 and in the following years, private motor vehicle 

third party insurance premiums rose almost annually. Increases were generally by 10 per 

cent or less. However, in 1981, premiums rose by 23 per cent891 and then an independent 

committee recommended a 12.5 per cent increase in 1983.892 The SA Auditor-General 

reported that third party insurance ǇǊŜƳƛǳƳ ƛƴŎƻƳŜ ƘŀŘ ōŜŜƴ ΨƛƴǎǳŦŦƛŎƛŜƴǘΩ ǘƻ ƳŜŜǘ 

increased claim costs over the three years to 1985893 and in 1986, the SGIC recorded its 

highest loss on third party insurance business since 1975.894 In large part, this was due to 

escalating claims paid from SGIC that had risen from $94.5 million in 1982-83 to 

$102.2 million in 1983-84, $117.4 million in 1984-85 and $146.4 million in 1985-86.895  

Transferring an interstate strategy, the Bannon government commissioned an urgent review 

of third party insurance in 1985 in response to the SGIC financial position. This review was 

by an SGIC representative and the retired Supreme Court judge, Keith Sangster. As the NSW 

experience illustrated, a State insurer could be pivotal to statutory damages restrictionsΩ 

design ŀƴŘ ƛƴ {!Σ ǘƘŜ ŎƻƳƳƛǘǘŜŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ǿŜǊŜ ŀƴ ŜǎǎŜƴǘƛŀƭ {DL/ ΨǿƛǎƘ ƭƛǎǘΩ ƻŦ 

reforms. The committee had sourced characteristics from the Motor Vehicles (Third Party 

Insurance) Amendment Act 1984 (NSW) and implored government to modify the effects of 

ƳǳƭǘƛǇƭŜ ŘŜŎƛǎƛƻƴǎΦ CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ΨŜȄǇƭƻƛǘŜŘΩ ŘŀƳŀƎŜǎ ŦƻǊ ƎǊŀǘǳƛǘƻǳǎ ǎŜǊǾƛŎŜǎ ǘƘŀǘ 

Griffiths established should be abolished896 ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ΨǳƴǿŀǊǊŀƴǘŜŘΩ damages for the 
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costs of managing or investing a lump sum.897 The committee also recommended that the 

Ψƛƭƭ-foundedΩ ŘŀƳŀƎŜǎ ŦƻǊ ƭƻǎǎ ƻŦ ŎƻƴǎƻǊǘƛǳƳ ǎƘƻǳƭŘ ōŜ ŀōƻƭƛǎƘŜŘΦ898  

The committee rationalised these recommendations on the basis that they addressed legal 

anomalies ǊŀǘƘŜǊ ǘƘŀƴ ōŜƛƴƎ ŘǊƛǾŜƴ ōȅ ŎƻǎǘǎΩ ǊŜŘǳŎǘƛƻƴΦ However, financial savings were a 

more overt object for other recommendations. The committee recommended a maximum 

cap upon damages for non-economic loss όΨb9[Ωύ for example. NEL represented 44.1 per 

cent of the total compensation that the SGIC paid in 1984-5 and their size was predicted to 

rise from $51.8 million to $68.2 million the following year.899 The committee also 

recommended a six per cent discount rate on damages for future economic loss, which 

exceeded the five per cent rate in NSW and Queensland.900 The excess was due to higher 

anticipated investment returns.  

The committee recommendations were a detailed prescription of statutory damages 

restrictions for the Bannon government and multiple recommendations were adopted. The 

government introduced a formula that courts had to apply when deciding NEL,901 precluded 

interest accruing on their sum and required applicants to have been significantly impaired 

for at least seven days to qualify όΨƛƳǇŀƛǊƳŜƴǘ ǘƘǊŜǎƘƻƭŘΩύ.902 Plaintiffs could not recover 

compensation for lost earning capacity in respect of the first week of that incapacity (an 

ΨƛƴŎŀǇŀŎƛǘȅ ǘƘǊŜǎƘƻƭŘΩύ903 and damages for the cost(s) of investing or managing a damages 

award were abolished.904 The government also mandated a 15 per cent reduction of any 

ŘŀƳŀƎŜ ŀǿŀǊŘ όΨdamages reductionΩύ if the plaintiff was injured while not wearing a 

seat-belt.905 Further, plaintiffs were assumed to have been negligent and damages had to be 

reduced by an unspecified amount if they were voluntarily the passenger in a vehicle and 

knew the driver was impaired.906   
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The Bannon government damages restrictions were extensive but it did not implement 

every committee recommendation. CƻǊ ǎƻƳŜΣ ǘƘŜ ŀƴǘƛŎƛǇŀǘŜŘ ΨƭƻǎǎΩ ǘƻ ƳƻǘƻǊ ŀŎŎƛŘŜƴǘ 

victims (and associated political sensitivity) exceeded the anticipated savings gains in a 

ΨōŀƭŀƴŎƛƴƎ ŀŎǘΩ ǘƘŀǘ ǘƘŜ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ ŘŜǎŎǊƛōŜŘΦ907 Most significantly, the government 

did not implement the recommended abolition of damages for gratuitous services. Instead, 

it transferred the NSW approach of prescribing the weekly rate that providers could recover 

for these services.908 ΨDratuitous servicesΩ ŀƭǎƻ ƘŀŘ ǘƻ ōŜ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ ƛƴƧǳǊŜŘ ǇŜǊǎƻƴΩǎ 

parent, spouse or child and no amount was recoverable for expenses that were voluntarily 

ƛƴŎǳǊǊŜŘ ƻǊ ǿƻǳƭŘ ōŜ ǾƻƭǳƴǘŀǊȅ ƛƴŎǳǊǊŜŘ ƻǘƘŜǊ ǘƘŀƴ ΨǊŜŀǎƻƴŀōƭŜ ƻǳǘ-of-ǇƻŎƪŜǘ ŜȄǇŜƴǎŜǎΩΦ909 

Attorney General Chris Sumner rationalised that if damages for gratuitous services were 

abolished completely, plaintiffs could lodge more costly ŎƭŀƛƳǎ ŦƻǊ ΨǇǊƻŦŜǎǎƛƻƴŀƭ ƴǳǊǎƛƴƎ ƻǊ 

ƛƴǎǘƛǘǳǘƛƻƴŀƭ ŎŀǊŜΩΦ910 The Bannon government also prescribed a five per cent discount rate 

on damages for future economic loss which accorded with NSW and Queensland legislation 

but not the expert committee six per cent discount rate.911 Likely because the Dunstan 

Labor government had widened eligibility for damages for loss of consortium just over a 

decade previously,912 the Bannon Government also ignored the recommendation to abolish 

that head of damages.  

The Bannon government statutory damages restrictions and further premium increases 

improved the SGIC financial position. In 1988, the SGIC reported a trading profit on its 

compulsory third party insurance business of $16 million913 and that was followed by a 

trading profit of $41 million to 30 June 1989.914 The SA Auditor-General explained that the 

ŘŜŎǊŜŀǎŜŘ Ŏƻǎǘǎ ŦŀŎƛƴƎ ǘƘŜ {DL/ ΨǊŜǎǳƭǘŜŘ ŦǊƻƳ ŀ ǊŜŘǳŎǘƛƻƴ ƛƴ ǘƘe average cost of claimsΩ ŘǳŜ 

ǘƻ ǘƘŜ ŘŀƳŀƎŜǎ ǊŜǎǘǊƛŎǘƛƻƴǎ ŀǎ ǿŜƭƭ ŀǎ ǎǘŜǇǎ ǘƘŀǘ ǘƘŜ {DL/ ǘƻƻƪ ǘƻ ƛŘŜƴǘƛŦȅ ΨŦǊŀǳŘǳƭŜƴǘ or 
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ŜȄŀƎƎŜǊŀǘŜŘ ŎƭŀƛƳǎΩΦ915 The Wrongs Act Amendment Act 1986 (SA) provided evidence of the 

effectiveness of statutory damages restrictions as a mechanism to improve third party 

insurer profitability and alleviate pressure to increase premiums. The statute also reiterated 

the important role of State third party insurers and expert inquiries as transfer agents. 

Table 6.5 incorporates the SA statutory damages restrictions in Table 6.4 to outline the state 

of restrictions from 1985. 

Table 6.5 Statutory Damages Restrictions: 1985 

Damages Restriction 

 QLD NSW SA WA Tas Vic ACT 

Gratuitous services  damages (GS) ς weekly cap  V V     

GS ς provider conditions   V     

GS ς voluntary services not compensable   V     

Discount rate ς prescribed[rate bracketed] V[5] V[5] V[5]     

Loss of consortium damages ς  ban  V      

LƴǾŜǎǘƳŜƴǘ ƳŀƴŀƎŜǊǎΩ ŦŜŜǎ damages ς  ban   V     

NEL ς cap   V     

NEL ς formula calculation   V     

NEL ς impairment threshold   V     

NEL ς interest ban   V     

NEL ς pre-judgement interest ban  V      

Lost earning capacity ς incapacity threshold   V     

Damages reduction ς voluntary passenger   V     

Prescribed damages reduction ς  no seat belt   V     

       [Source: Original] 

6.3.4 Western Australia and Tasmania  

The SA damages restrictions were a new benchmark that other governments could transfer 

but the first government to legislate following their passage declined. The WA Burke Labor 

government did not face the financial losses in the MVIT and pressure to increase third 

party insurance premiums that existed in NSW and SA. Premier Brian Burke stated that 

increases in WA ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ ǇǊŜƳƛǳƳǎ ƘŀŘ ΨōŜŜƴ ƘŜƭŘ ǘƻ ŀǊƻǳƴŘ ǘƘŜ ƛƴŦƭŀǘƛƻƴ ǊŀǘŜ 

ƻǊ ōŜƭƻǿΩ916 and the MVIT made a profit for the 1985 financial year.917 Opposition 
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parliamentarian aƴŘ ŦǳǘǳǊŜ tǊŜƳƛŜǊ wƛŎƘŀǊŘ /ƻǳǊǘ ŘŜŎƭŀǊŜŘ ǘƘŀǘ ǘƘŜ a±L¢ ǿŀǎ ŀ ΨǿŜƭƭ-run, 

ǘƛƎƘǘ ǎƘƛǇΩΣ918  ΨƘƛƎƘƭȅ ǊŜƎŀǊŘŜŘΩ ŀƴŘ ΩǇŜǊŦƻǊƳƛƴƎ ǿŜƭƭΩΦ919   

The MVIT financial position meant that a crucial factor that facilitated statutory damages 

restrictions in the NT, NSW and SA was not present in WA. However, likely because of 

concerns that those circumstances could emerge in WA, the Burke government introduced 

restrictions. These restrictions were comparatively minor compared to ƻǘƘŜǊ {ǘŀǘŜǎΩ and 

were not targeted solely at motor accident claims. The government abolished damages for 

Ψƭƻǎǎ ƻŦ ŎƻƴǎƻǊǘƛǳƳΩ for example,920 ǿƘƛŎƘ tǊŜƳƛŜǊ .ǳǊƪŜ ōǊŀƴŘŜŘ ŀƴ ΨƻŦŦŜƴǎƛǾŜ 

ŀƴŀŎƘǊƻƴƛǎƳΩΦ921 TƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀƭǎƻ ŀōƻƭƛǎƘŜŘ ǇƭŀƛƴǘƛŦŦǎΩ ǊƛƎƘǘǎ to pre-judgement interest 

on damages for pain and suffering, loss of enjoyment and amenities of life.922 More 

significantly, the government prescribed a six per cent discount rate on damages for future 

economic loss,923 which was higher than Queensland, NSW and SA. Burke explained that the 

higher rate was chosen as mŀǊƪŜǘ ƛƴǘŜǊŜǎǘ ǊŀǘŜǎ ƘŀŘ ƛƴŎǊŜŀǎŜŘ ǘƻ ΨǾŜǊȅ ƘƛƎƘ ƭŜǾŜƭǎΩ924 and 

there was scope for variation by regulation.  

The positive financial experience of the third party insurance system in WA did not extend 

to Tasmania.  As subsection 7.2.3 will explain in more detail, the Bethune Labor government 

in Tasmania had introduced no-fault motor accident compensation in the Motor Accidents 

(Liabilities and Compensation) Act 1973 (Tas). This meant that, irrespective of fault, most 

Tasmanian motor accident victims could recover statutory compensation for medical 

expenses and forgone earnings that they sustained from accident. In addition, victims able 

to prove third party fault as the proximate cause of their injury could recover damages. The 

government owned Motor Accidents Insurance Board (MAIB) was the sole third party 

insurer under the new scheme and paid all compensation, whether in the form of statutory 

benefits or damages. In the first years of the scheme, the MAIB traded profitably. However, 

from the late 1970s and into the early 1980s, the MAIB incurred rising losses that were 
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919

 Ibid 1314.  
920

 Law Reform (Miscellaneous Provisions) Act 1941 (WA) s 3, as inserted by Acts Amendment (Actions for 
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attributed to increased claims, higher damages awards and inadequate premiums that were 

independently set. The MAIB accumulated deficit to 30 June 1983 was $29.4 million,925 

which increased to $30 million at 30 June 1984,926 $35.5 million at 30 June 1935927 and 

$36.9 million at 30 June 1986.928  

¢ƘŜ a!L. ǊŜƛǘŜǊŀǘŜŘ ƛǘǎ ǎǳǇǇƻǊǘ ŦƻǊ ƳƻǘƻǊ ŀŎŎƛŘŜƴǘ ǾƛŎǘƛƳǎΩ damages entitlements in its 

annual report for the year ended 30 June 1986.929 However, the Board stressed that 

damages ǊŜǎǘǊƛŎǘƛƻƴǎ ƘŀŘ ǘƻ ōŜ ƛƳǇƻǎŜŘ Ψƛƴ ƻǊŘŜǊ ǘƻ Ŏƻƴǘŀƛƴ ǊƛǎƛƴƎ ǇǊŜƳƛǳƳ ŎƻǎǘǎΩ.930  This 

reflected sentiment of earlier annual reports and, very likely, MAIB demands informed the 

statutory damages restrictions in the Common Law (Miscellaneous Actions) Act 1986 (Tas) 

that the conservative Gray Tasmanian government made. Deputy Premier and Acting 

Attorney General Geoff Pearsall reiterated that personal injury damages were Ψŀ 

ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘ ǘƘŀǘ Ƴǳǎǘ ōŜ ǊŜǘŀƛƴŜŘΩ but emphasised that something had tƻ ōŜ ΨŘƻƴŜ ǘƻ 

reduce the ever-increasing ŀƳƻǳƴǘ ƻŦ Χ ŘŀƳŀƎŜǎ ƛŦ ǘƘŜ ƳƻǘƻǊ ǾŜƘƛŎƭŜ ŀŎŎƛŘŜƴǘǎ ƛƴǎǳǊŀƴŎŜ 

scheme [was] ǘƻ ǎǳǊǾƛǾŜ ƛƴ ƛǘǎ ŎǳǊǊŜƴǘ ŦƻǊƳΨΦ931   

Highlighting the severity of MAIB losses, characteristics of the statutory restrictions that the 

Gray government made were the most severe of any jurisdiction. Stating that it was 

ΨƴŜŎŜǎǎŀǊȅΩ ǘŀƪƛƴƎ ƛƴǘƻ ŀŎŎƻǳƴǘ ƛƴŦƭŀǘƛƻƴΣ ǘŀȄŀǘƛƻƴΣ ǿŀƎŜ ƛƴŎǊŜŀǎŜǎ ŀƴŘ ƛƴǘŜǊŜǎǘ ǊŀǘŜǎΣ932 the 

government enacted a seven per cent discount rate on damages for future economic loss 

for example.933 This was the highest of any jurisdiction. Further, in addition to abolishing the 

Ψǉǳŀƛƴǘ ŀƴŘ ŀƴŀŎƘǊƻƴƛǎǘƛŎΩ ƭƻǎǎ ƻŦ ŎƻƴǎƻǊǘƛǳƳ ŘŀƳŀƎŜǎΣ934 the government took the radical 

step of abolishing damages for gratuitous services.935 Echoing expert SA committee 

justifications,936 government leader in the State Legislative Council Tony Fletcher explained 

ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ŀ ΨŦǳƴŘŀƳŜƴǘŀƭ ƻōƧŜŎǘƛƻƴΩ ǘƻ these damages because they did not 
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compensate for any loss actually incurred.937 The Tasmanian Law Society, who opposed the 

restrictions, estimated that the abolition could reduce damages payouts by as much as a 

third.938 However, the government was unmoved, highlighting the primacy that it accorded 

to reducing scheme expenditure above other altruistic considerations.    

6.3.5 Victoria  

The Tasmanian and West Australian governments restricted damages in the same year that 

the Victorian Cain Labor government attempted the radical option of abolishing damages 

for personal injury or death from motor accident altogether. As subsection 7.2.2 will explain, 

like its counterpart in Tasmania, the Victorian Hamer government had also introduced no-

fault motor accident compensation. This permitted motor accident victims to recover 

statutory compensation for eligible medical benefits and loss of earnings irrespective of 

fault. In addition, victims that proved fault as the cause of their injury were entitled to 

damages. The government owned Motor Accidents Board (MAB) administered this scheme 

and, from 1976, the State Insurance Office became the sole Victorian third party insurer 

amid increasing claims to the MAB and insufficient associated premium increases. 

Outstanding MAB liabilities at 30 June 1982 from anticipated claims were estimated to be 

$64.4 million939 and this increased to $97.6 million at 30 June 1983,940 $122.6 million at 

30 June 1984941 and $135.1 million at 30 June 1985.942 The Age editorialised that the 

Victorian ǘƘƛǊŘ ǇŀǊǘȅ ƛƴǎǳǊŀƴŎŜ ǎŎƘŜƳŜ ǿŀǎ ƛƴ ŀ ΨŘŜǎǇŜǊŀǘŜ ŦƛƴŀƴŎƛŀƭ ƳŜǎǎΩ ƛƴ 

November 1985943 and by 30 June 1986, the estimated outstanding liability of the MAB was 

$161.2 million.944   

The Cain government proposal to abolish damages for personal injury or death from motor 

accident ǿŀǎ ŀƴ ŀǎǇŜŎǘ ƻŦ Ψŀƴ ŜƴǘƛǊŜƭȅ ƴŜǿ ƳƻǘƻǊ ŀŎŎƛŘŜƴǘ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎŎƘŜƳŜΩ ǘƘŀǘ 

included the new Transporǘ !ŎŎƛŘŜƴǘ /ƻƳƳƛǎǎƛƻƴ ŀƴŘ ƛƳǇǊƻǾŜŘ ǎǘŀǘǳǘƻǊȅ Ψƴƻ-ŦŀǳƭǘΩ 
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benefits.945 However, the proposal failed amid strident criticism from the Victorian legal 

bodies.946 As subsection 6.2.4 explained, the Victorian Bar Council and Law Institute had 

been pivotal to a Bolte government decision to retain trial by jury in motor accident claims 

and they were again outspoken on this occasion. The bodies surveyed public opinion, 

notified their clients and advertised against the government proposal. Also, the Law 

Institute published a paper that would become pivotal. 

The Law Institute paper outlined an approach that denied damages eligibility for most 

motor accident victims but retained damages for victims with particular serious injuries 

όǿƘŀǘ ǘƘŜ [ŀǿ LƴǎǘƛǘǳǘŜ ƭŀōŜƭƭŜŘ ŀ ΨǘƘǊŜǎƘƻƭŘΩύ.947 The Law Institute publication was 

circulated among parliamentarians and its proposal drew praise from the Liberal 

opposition.948 This was significant as the conservative opposition held a majority in the 

Victorian Legislative Council and had indicated their strong opposition to the government 

abolition proposition. The Law Institute threshold initiative emerged as a potential way 

forward and, acknowledging the proposal in parliament, Treasurer Rob Jolly declared that 

the government was prepared to consƛŘŜǊ ΨǊŜŀǎƻƴŀōƭŜΩ ǇǊƻǇƻǎŀƭǎ ƻƴ ǘƘŜ ΨŎƻƳƳƻƴ ƭŀǿ 

ƛǎǎǳŜΩΦ949 Subsequently, the major parties agreed a set of principles based upon the Law 

Institute proposal and their implementation in the final legislation was made a condition of 

the opposition supporting the Transport Accidents Bill 1986 (Vic).950  

The Transport Accident Act 1986 (Vic) damages restrictions applied predominantly to claims 

from accidents that occurred after 1 January 1987 and transferred few interstate 

characteristics. This is because the restrictions copied recommendations from the Law 

LƴǎǘƛǘǳǘŜ ǇǊƻǇƻǎŀƭ ǘƘŀǘ ŘǊŜǿ ǳǇƻƴ ǾŀǊƛƻǳǎ ǎƻǳǊŎŜǎΣ ƛƴŎƭǳŘƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΦ ¢ƘŜ 

ΨǘƘǊŜǎƘƻƭŘΩ ǘƘŀǘ ƛƴŘƛǾƛŘǳŀƭǎ ƘŀŘ ǘƻ ǎŀǘƛǎŦȅ ǘƻ ǊŜŎƻǾŜǊ ŘŀƳŀƎŜǎ ōŜŎŀƳŜ ŀ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ 
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ŀǇǇƭƛŎŀƴǘǎ ƘŀǾŜ ǎǳŦŦŜǊŜŘ ŀ ΨǎŜǊƛƻǳǎ ƛƴƧǳǊȅΩΦ951 DŀƳŀƎŜǎ ǿŜǊŜ ƭƛƳƛǘŜŘ ǘƻ ΨǇŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎ 

ŘŀƳŀƎŜǎΩ ǳǇ ǘƻ ϷнллΣллл952 ŀƴŘ ΨǇŜŎǳƴƛŀǊȅ ƭƻǎǎ ŘŀƳŀƎŜǎΩ ǳǇ ǘƻ ϷпрлΣлллΣ953 although 

neither head of damages was recoverable if their amount was assessed at less than 

$20,000.954 There was a six per cent discount rate on damages for future economic loss, 

irrespective of whether the accident occurred before or after 1 January 1987955 and 

damages for gratuitous services were removed.956 This was because the Transport Accident 

Act 1986 (Vic) provided rights to recover the costs of reasonable rehabilitation and 

housekeeping service expenses.957 Damages for gratuitous services provided in respect of 

injury from an accident that occurred before 1 January 1987 were subject to a maximum 

cap.958 Further, damages for losses such as forgone wages, lost earning capacity and loss of 

consortium ŦŜƭƭ ǿƛǘƘƛƴ ǘƘŜ ŀƳƻǳƴǘ ǊŜŎƻǾŜǊŀōƭŜ ŀǎ ΨǇŜŎǳƴƛŀǊȅ ƭƻǎǎ ŘŀƳŀƎŜǎΩΦ959 Table 6.6 

(next page) incorporates the Transport Accident Act 1986 (Vic) damages restrictions into 

Table 6.5. 
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Table 6.6 Statutory Damages Restrictions: 1987 

Damages Restriction 

 QLD NSW SA WA Tas Vic ACT 

Total damages ς serious injury threshold      V  

Gratuitous services damages (GS) ς ban     V   

GS ς weekly cap  V V     

GS ς provider condition   V     

GS ς voluntary services excluded   V     

Discount rate ς prescribed[rate bracketed] V[5] V[5] V[5] V[6] V[7] V[6]  

Loss of consortium ς ban  V  V V   

LƴǾŜǎǘƳŜƴǘ ƳŀƴŀƎŜǊǎΩ ŦŜŜǎ - ban   V     

Exemplary/ punitive damages ς ban      V  

NEL damages ς cap   V   V  

NEL damages - minimum award threshold       V  

NEL damages ς formula calculation   V     

NEL damages ς impairment threshold   V     

NEL damages ς  interest ban   V     

NEL damages ς  pre-judgement interest ban  V  V    

Pecuniary loss ς cap      V  

Pecuniary loss ς minimum award threshold      V  

Lost earning capacity ς incapacity  threshold    V     

Damages reduction ς voluntary passenger   V     

Prescribed damages reduction - no seat belt   V     

    [Source: Original] 

6.3.6 New South Wales 

The Transport Accident Act 1986 (Vic) damages restrictions were made a year before a NSW 

statute that transferred more restrictions. The 1984 Wran government restrictions (see 

subsection 6.3.2) had failed to moderate compensation expenditure as much as desired and 

in 1986 ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩs successor, the Unsworth Labor government, established the 

controversial Transcover scheme όΨ¢ǊŀƴǎŎƻǾŜǊΩύ. Transcover abolished damages for personal 

injury or death from transport accidents that occurred on or after 1 July 1987.960 In their 

ǇƭŀŎŜΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ƛƴǘǊƻŘǳŎŜŘ ǎǘŀǘǳǘƻǊȅ ōŜƴŜŦƛǘǎ ǘƘŀǘ ǊŜǉǳƛǊŜŘ ŀǇǇƭƛŎŀƴǘǎ ǘƻ ǇǊƻǾŜΣ Ψƛƴ 

ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ŎƛǾƛƭ ƭŀǿΩΣ ǘƘŀǘ ŀ ǘƘƛǊŘ ǇŀǊǘȅ ǿŀǎ ƭƛŀōƭŜ ƛƴ ǿƘƻƭŜ ƻǊ ƛƴ ǇŀǊǘ ŦƻǊ ǘƘŜƛǊ 

harm.961 Premier Unsworth explained that premiums would have to exceed $1,000 per 

annum by 1992-93 to keep the third party insurance fund viable if Transcover was not 
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961

 Ibid ss 31, 32.  
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established.962 Similarly, Treasurer Ken Booth explained that if there was no reform, 

ΨǇǊŜƳƛǳƳǎ ǿƻǳƭŘ ƴŜŜŘ ǘƻ ƛƴŎǊŜŀǎŜ ōȅ ƳƻǊŜ ǘƘŀƴ но per cent each year, well into the 

ŦǳǘǳǊŜΩΦ963 However, Transcover attracted strong criticism, particularly from legal bodies, 

and the newly elected Greiner government abolished it less than a year after the scheme 

commenced and restored damages. The Greiner government rationalised damagesΩ ǊŜǎǘƻǊŀƭ 

on altruistic grounds, praising ǘƘŜ ƭŜƎŀƭ ǇǊƻŦŜǎǎƛƻƴ ŀƴŘ ŎƻǳǊǘǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŦƻǊ ŘŜŎƛŘƛƴƎ 

compensation.964 However, ŎȅƴƛŎǎ ƭŀōŜƭƭŜŘ ǘƘŜ ŘŜŎƛǎƛƻƴ ƭŀǿȅŜǊǎΩ ŀǇǇŜŀǎŜƳŜƴǘ ŀŦǘŜǊ ǘƘŜ 

legal profession campaigned strongly for the Greiner government election.965  

The Greiner government did not fully restore ǾƛŎǘƛƳǎΩ damages entitlements in the Motor 

Accidents Act 1988 (NSW). Rather, ŎƻƴǘƛƴǳƛƴƎ ŀ ǘƘŜƳŜ ƻŦ ƻǘƘŜǊ {ǘŀǘŜǎΩ ǊŜŦƻǊƳǎΣ the 

government imposed statutory damages restrictions whose design was dictated by actuarial 

advice of what was necessary to moderate third party insurance premiums. Indeed, 

!ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ 5ƻǿŘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ŀ ΨƭŜŀŘƛƴƎ ŦƛǊƳ ƻŦ ŀŎǘǳŀǊƛŜǎΩ ƘŀŘ ŎƻǎǘŜŘ ŀ 

ΨƴǳƳōŜǊ ƻŦ ǇƻǎǎƛōƭŜ ƻǇǘƛƻƴǎ ŦƻǊ ǊŜŦƻǊƳΩΦ966 The government restored Wran government 

restrictions such as the five per cent discount rate on damages for future economic loss967 

and a maximum cap on weekly damages for gratuitous services.968 Also, government 

emulated and extended Wrongs Act Amendment Act 1986 (SA) restrictions. If an injured 

person was not wearing a seat-belt, driving while intoxicated or voluntarily the passenger in 

a vehicle driven by a drunk or drugged person, for example, contributory negligence was 

presumed and damages had to be reduced.969 NEL were also restricted. This was via a 

formula that, like SA legislation, incorporated a maximum cap, minimum amount and scale 

that ascended with harm that courts had to rely upon to calculate these damages.970  

The Greiner government did not only pursue emulation and copying in its statutory 

damages restrictions however. This is because it also drew upon past and interstate 

restrictions to inspire some notable innovations. ¢ǊŀƴǎŦŜǊǊƛƴƎ ŀƴ ƛŘŜŀ ŦǊƻƳ ǿƻǊƪŜǊǎΩ 
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compensation legislation for example, the government provided for $15,000 or an amount 

thereof to be deducted from any NEL assessed up to $55,000 όŀ ΨŘŜŘǳŎǘƛōƭŜΩύ.971 Further, in 

place of the former ban on pre-judgement interest on NEL, the government introduced a 

ban on pre-judgement interest on all damages. The exception was if the defendant had 

failed to take reasonable steps to settle a valid claim, including making a reasonable offer 

settlement.972 The government also banned courts awarding exemplary or punitive damages 

against a defendant in motor accident claims via a 1989 amendment.973 Table 6.7 (next 

page) incorporates the statutory damages restrictions that the Motor Accidents Act 1988 

(NSW) and Motor Accidents (Amendment) Act 1989 (NSW) made in Table 6.6. 
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 Table 6.7 Statutory Damages Restrictions: 1989 

Damages Restriction 

 QLD NSW SA WA Tas Vic ACT 

Total damages - serious injury threshold      V  

Gratuitous services damages (GS) ς ban     V   

GS ς weekly cap  V V     

GS ς provider conditions    V     

GS ς duration conditions  V      

GS ς  voluntary services excluded  V V     

Discount rate ς prescribed[rate bracketed] V[5] V[5] V[5] V[6] V[7] V[6]  

Loss of consortium ς ban  V  V V   

LƴǾŜǎǘƳŜƴǘ ƳŀƴŀƎŜǊǎΩ ŦŜŜǎ ς  ban   V     

Exemplary/ punitive damages ς ban  V    V  

NEL ς cap  V V   V  

NEL ς  minimum award threshold  V    V  

NEL ς formula calculation  V V     

NEL ς impairment threshold  V V     

NEL ς deductible   V      

NEL ς  interest ban   V     

NEL ς pre-judgement interest ban    V    

Pre-judgement interest - limited  V      

Pecuniary loss ς maximum cap      V  

Pecuniary loss ς minimum award threshold      V  

Lost earning capacity ς incapacity  threshold    V     

Damages reduction  ς no seatbelt/ helmet  V      

Damages reduction ς drunk, drugged  V      

Damages reduction ς  voluntary passenger  V V     

Prescribed damages reductionς  no seat belt   V     

       [Source: Original] 

6.3.7 Western Australia and the Australian Capital Territory  

The Motor Accidents Act 1988 (NSW) inspired statutory damages restrictions in WA that 

copied NSW characteristics. Likely, this copying was facilitated by the shared political 

ideology of the Greiner and Court conservative governments. Further, when the Court 

government legislated, it could observe the third party insurance premium reductions that 

the Motor Accidents Act 1988 (NSW) had produced. This was important as the Court 

government voiced ŎƻƴŎŜǊƴ ŀōƻǳǘ ΨǳƴǊŜŀƭƛǎǘƛŎ ŎƻƳǇŜƴǎŀǘƛƻƴ ŜȄǇŜŎǘŀǘƛƻƴǎ ŦƻǊ ƳƛƴƻǊ 

ƛƴƧǳǊƛŜǎΩΦ974 The Motor Vehicle (Third Party Insurance) Amendment Act 1994 (WA) 

transferred a formulaic approach to calculating NEL όƭŀōŜƭƭŜŘ ΨŘŀƳŀƎŜǎ ŦƻǊ ƴƻƴ-pecuniary 
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ƭƻǎǎΩ in WA) like NSW.975 This reflected the disproportionate contribution that these 

damages made to total expenditure. The government also subjected the maximum level of 

damages for gratuitous services to a weekly cap,976 required their amount to exceed $5,000 

(indexed) to be awarded977 and precluded damages for services that would have been 

provided even if the victim was uninjured.978 Such was the Court government desire to 

transfer Greiner government policy that it instructed WA courts to follow b{² ŎƻǳǊǘǎΩ 

interpretations of NSW provisions that it had copied.979    

The NSW, SA and WA reforms suggested that statutory damages restrictions were an 

accepted government mechanism to reduce pressure upon third party insurance premiums. 

However, successive ACT governments held a different perspective. Federal governments 

had not introduced restrictions when they administered the ACT and following 

self-ƎƻǾŜǊƴƳŜƴǘ ƛƴ мфуфΣ ƎƻǾŜǊƴƳŜƴǘǎΩ ƛndifference continued. Responding to a Community 

Law Reform Committee recommendation in 1991,980 the Follett Labor government 

ŀōƻƭƛǎƘŜŘ ǘƘŜ ΨǊŜǇǳƎƴŀƴǘΩ981 damages for loss of consortium which accorded with other 

ƎƻǾŜǊƴƳŜƴǘǎΩ ƭŜƎƛǎƭŀǘƛƻƴ.982 However, again accepting a Committee recommendation,983 the 

government also allowed plaintiffs to recover an amount for any loss sustained as a result of 

incapacity to perform domestic services.984 This contrasted with the trend of restrictions 

interstate and, taking a thinly veiled swipe at interstate reforms, Attorney General Terry 

Connolly emphasised that the Law Reform (Miscellaneous Amendments) Act (No 2) 1991 

(ACT) ŘƛŘ ƴƻǘ ƛƳǇƻǎŜ ŀƴ ΨŀǊōƛǘǊŀǊȅ ŦƻǊƳǳƭŀ ŦƻǊ ǘƘŜ ŎŀƭŎǳƭŀǘƛƻƴ ƻŦ ŎƻƳǇŜƴǎŀǘƛƻƴΩΦ985 Yet, 
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ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ǇǊŜƳƛǳƳǎΩ ƭŜǾŜƭ ŎƻƴǘƛƴǳŜŘ ŀƴŘ ƛƴ мффп ǘƘŜ CƻƭƭŜǘǘ ƎƻǾŜǊƴƳent tasked a 

steering committee to examine third party insurance. This committee recommended 

multiple restrictions that overlapped with interstate legislation but the government made 

no reform. This was despite the committee anticipating that there would be third party 

insurance premium reductions if government accepted its recommendations.986  

Some explanations for why the Follett government rejected statutory damages restrictions 

emerge from stakeholder responses to the steering committee recommendation. Writing in 

The Canberra Times, /ǊƛǎǇƛƴ Iǳƭƭ ŦŜƭǘ ǘƘŀǘ ǘƘŜǊŜ ǿŜǊŜ ǎƻƳŜ Ψƴŀǎǘȅ ǎǳƎƎŜǎǘƛƻƴǎΩ ƛƴ ǘƘŜ 

committee report987 ŀƴŘ ǘƘŜ ΨŎŀǇǇŜŘΣ ǇŀǊǘ-ŀŘƳƛƴƛǎǘǊŀǘƛǾŜΩ ǎŎƘŜƳŜǎ ǇǊŜǎŜƴǘ ƛƴ ƻǘƘŜǊ {ǘŀǘŜǎ 

ΨƛƴǾŀǊƛŀōƭȅ ŀǊŜ ǿƻǊǎŜ ŦƻǊ ǘƘŜ ŎŀǘŀǎǘǊƻǇƘƛŎŀƭƭȅ ƛƴƧǳǊŜŘΩΦ988 One solicitor suggested that a 

$21,000 damages award would be reduced to an amount between $1,000 and $3,000,989 

which had therapeutic implications but also impacted legal remuneration. Further, the ACT 

Community Law Reform Committee chair ŦŜƭǘ ǘƘŀǘ ŀ Ψǎǳōǎǘŀƴǘƛŀƭ ǳƴŦŀƛǊƴŜǎǎΩ ǿƻǳƭŘ ǊŜǎǳƭǘ 

from making victims bear the cost of harm inflicted upon them by others.990 This was 

significant as the Committee chair was ACT Supreme Court judge Terence Higgins.  

ACT third party insurance premiums were below NSW premiums which was a further major 

disincentive to reform. Why would the ACT government transfer statutory damages 

restrictions when they had apparently been ineffective interstate?. The ACT Law Society 

President emphasised the disparity in premium levels and suggested that instead of 

damages restrictions, the government should increase premiums which the minority Carnell 

Liberal government accepted from 1 July 1996.991 The Carnell government had replaced the 

Follett government at the 18 February 1995 ACT election and on 21 February 1996, Minister 

for Urban Services Tony De Domenico advised that the government had rejected 

transferring the ΨƳƻǊŜ ǎŜǾŜǊŜΩ ŘŀƳŀƎŜǎ ǊŜǎǘǊƛŎǘƛƻƴǎ ƛƴ b{²Φ992 Likely, continued ACT legal 

opposition facilitated this approach and non-transfer remained the subsequent Humphries 
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minority conservative government approach. Table 6.8 outlines statutory damages 

restrictions that were in place from 1994 after the WA Court government enacted the 

Motor Vehicle (Third Party Insurance) Amendment Act 1994 (WA).    

Table 6.8 Statutory Damages Restrictions: 1994 

Damages Restriction 

 QLD NSW SA WA Tas Vic ACT 

Total damages - serious injury threshold      V  

Gratuitous services damages (GS) ς ban     V   

GS ς weekly cap  V V V    

GS ς provider condition   V     

GS ς duration conditions  V      

GS ς voluntary services excluded  V V V    

Discount rate ς prescribed[rate bracketed] V[5] V[5] V[5] V[6] V[7] V[6]  

Loss of consortium ς ban  V  V V  V 

LƴǾŜǎǘƳŜƴǘ ƳŀƴŀƎŜǊǎΩ ŦŜŜǎ - ban   V     

Exemplary/ punitive damages - ban  V    V  

NEL ς cap  V V V  V  

NEL ς minimum award threshold  V  V  V  

NEL ς formula calculation  V V V    

NEL ς impairment threshold  V V     

NEL ς deductible  V  V    

NEL ς interest ban    V     

NEL ς  pre-judgement interest ban     V    

Pre-judgement interest ς limited  V      

Pecuniary loss ς maximum cap      V  

Pecuniary loss ς minimum award threshold      V  

Lost earning capacity - incapacity threshold    V     

Damages reduction  ς no seatbelt/ helmet  V      

Damages reduction ς drunk, drugged   V      

Damages reduction ς  voluntary passenger  V V     

Prescribed damages reduction - no seat belt   V     

   [Source: Original] 
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6.3.8 New South Wales 

NSW governments may have hoped that the Motor Accidents Act 1988 (NSW) would obviate 

the need for further damages restrictions but the statute was unsuccessful in the longer 

term. The Greiner government deregulated the level of third party insurance premiums and 

offered financial incentives for private insurers to enter the market. Initially, this extra 

competition and financial incentives significantly reduced premiumsΩ ƭŜǾŜƭ.993 However, as 

the years passed, premiums increased and in May 1995, only months after the 

25 March 1995 State election that the Carr Labor government won, Attorney General Jeff 

SƘŀǿ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǇǊŜƳƛǳƳ ƭŜǾŜƭǎ ǿƻǳƭŘ ǊŜǘǳǊƴ ǘƻ ΨǘƘƻǎŜ ǿƘƛŎƘ ŀǇǇƭƛŜŘ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ 

ŘŜǊŜƎǳƭŀǘƛƻƴΩΦ994 Shaw nominated growth in claims as the reason for the increases995 amid 

estimates that almost 70 per cent of motor accident injuries in NSW manifested as claims in 

1994-95.996 This proportion was much higher than historical levels and led to more statutory 

damages restrictions that were informed by recommendations of a working party that the 

Motor Accidents Authority (MAA) chaired.997 Highlighting their importance to the process, 

ǘƘŜ a!! ƘŀŘ ǇǊƻǾƛŘŜŘ !ǘǘƻǊƴŜȅ DŜƴŜǊŀƭ {Ƙŀǿ ǿƛǘƘ ΨŦǳƭƭ ŘŜǘŀƛƭǎΩ ƻŦ ǎǳōƳƛǎǎƛƻƴǎ ŦǊƻƳ ǘƘŜ 

Law Society, NSW Bar Association and the Insurance Council of Australia.998 

The Motor Accidents Amendment Act 1995 (NSW) extended Motor Accidents Act 

1988 (NSW) statutory damages restrictions. Shaw implied that past restrictions had not 

ōŜŜƴ ƛƴǘŜǊǇǊŜǘŜŘ ŎƻǊǊŜŎǘƭȅΦ !ǎ ǎǳŎƘΣ ƘŜ ƛƴǎƛǎǘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ΨŎǊƛǘƛŎŀƭ ǘƻ ǳƴŀƳōƛƎǳƻǳǎƭȅ ƛƳǇŀǊǘ 

the underlying aims and objectives of the [Motor Accidents Act 1988 όb{²ύϐΩ999 and the 

government ƛƴǎŜǊǘŜŘ ΨƻōƧŜŎǘǎΩ ǇǊƻǾƛǎƛƻƴǎ. They included ŀƴ ƻōƧŜŎǘ ǘƻ ƭƛƳƛǘ Ψ[NEL] in the case 

of ǊŜƭŀǘƛǾŜƭȅ ƳƛƴƻǊ ƛƴƧǳǊƛŜǎΩ ŀƴŘ ǘƘŜ ǇǊŜǎŜǊǾŀǘƛƻƴ ƻŦ ōŜƴŜŦƛǘǎ ŦƻǊ ΨǇŜǊǎƻƴǎ ǿƛǘƘ ƳƻǊŜ ǎŜǾŜǊŜ 

injuries involving on-going ŘƛǎŀōƛƭƛǘȅΩΦ1000 The government required there to be at least a 

25 per cent likelihood that the plaintiff would sustain future economic loss or the 
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diminution of future earning capacity before damages for these losses were recoverable.1001 

Also, the government heightened restrictions on NEL, essentially because NEL for minor 

injuries represented 15 per cent of the total compensation paid in NSW in 1995.1002  

The NEL restrictions extended the formulaic approach to assessing these damages that the 

Greiner government inserted, likely at ŀŎǘǳŀǊƛŜǎΩ instruction. With effect for accidents from 

midnight 26 {ŜǇǘŜƳōŜǊ мффрΣ ƛƴƧǳǊŜŘ ǇŜǊǎƻƴǎΩ ŀōƛƭƛǘȅ ǘƻ ƭŜŀŘ ŀ ƴƻǊƳŀƭ ƭƛŦŜ ƘŀŘ ǘƻ ƘŀǾŜ ōŜŜƴ 

significantly impaired for a continuous period of not less than 12 months before they could 

recover these damages.1003 This was up from the Motor Accidents Act 1988 (NSW) 

impairment ǘƘǊŜǎƘƻƭŘ ǘƘŀǘ ǊŜǉǳƛǊŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ƭŜŀŘ ŀ ƴƻǊƳŀƭ ƭƛŦŜ ǘƻ ƘŀǾŜ been 

significantly impaired only.1004 Further, the maximum NEL amount recoverable was 

$235,000 (indexed)1005 and a table outlined proportions of this maximum that were 

recoverable depending upon injury severity.1006 One per cent of $235,000 was recoverable 

for an injury assessed as 15 per cent of the most serious case for example, which reflected 

Wrongs Act Amendment Act 1986 (SA) restrictions. Further emulating the SA statute, the 

Carr government also inserǘŜŘ ŀ ƴŜǿ ΨƛƴƧǳǊȅΩ ŘŜŦƛƴƛǘƛƻƴ ǘƘŀǘ required an injury to have 

occurred from vehicle driving, collision, running out of control or defect.1007 Attorney 

DŜƴŜǊŀƭ {Ƙŀǿ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ΨώƻϐǾer the years, the courts have interpreted the [third party 

insurance] policy as providing for a wide range of injuries often unrelated to motor 

accidents.1008   

6.3.9 South Australia  

The Motor Accidents Amendment Act 1995 (NSW) restrictions were a new transfer source 

for other governments and the Olsen Liberal government in SA made an attempt. The Olsen 

government had been advised to increase third party insurance premiums by 12.9 per cent 

before it developed its legislation and Treasurer Rob Lucas agreed to 8 per cent on condition 

                                                           
1001

 Ibid s 70A, as inserted by Motor Accidents Amendment Act 1995 (NSW) sch 1 cl 29.  
1002

 New South Wales, Parliamentary Debates, Legislative Council, 16 November 1995, 3321 (Jeff Shaw). 
1003

 Motor Accidents Act 1988 (NSW) s 79A(3), as inserted by Motor Accidents Amendment Act 1995 (NSW) 
sch 1 cl 36 (emphasis added).  
1004

 Ibid s 79(1).  
1005

 Ibid s 79A(6), as inserted by Motor Accidents Amendment Act 1995 (NSW)sch 1 cl 36. 
1006

 Ibid s 79A(5), as inserted by Motor Accidents Amendment Act 1995 (NSW) sch 1 cl 36. 
1007

 Motor Accidents Amendment Act 1995 (NSW) sch 1 cl 4. For the original SA provision, see Wrongs Act 1936 
(SA) s 35A(5), as inserted by Wrongs Act Amendment Act 1986 (SA) s 3.  
1008

 New South Wales, Parliamentary Debates, Legislative Council, 16 November 1995, 3322 (Jeff Shaw).  
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that parliament accepted restrictions to make up the shortfall.1009 Lucas explained that the 

Motor Accident Commission, which had replaced the SGIC, estimated that government 

restrictions would save between $13.3 million and $18.3 million annually.1010 However, the 

government ambitions were thwarted. Following a conference of representatives from both 

parliamentary chambers, both government and the Labor opposition accepted that Labor 

and minor parties in the Legislative Council had defeated two-thirds of the projected Bill 

savings.1011 As a result, the government announced a further 3.1 per cent increase in private 

motor vehicle third party insurance premiums compared to June 1998 levels (and 

commensurate increases on other vehicles).1012   

The Labor opposition and minor parties opposed Statutes Amendment (Motor Accidents) 

Bill 1998 (SA) aspects despite considerable overlap between its contents and those in the 

Motor Accidents Amendment Act 1995 (NSW) that the Carr Labor government made. This 

highlighted the limited role that political ideology had facilitating policy transfer in this case 

study. Like NSW, the Olsen government proposed to increase the significant impairment 

threshold that plaintiffs had to satisfy to qualify for NEL. The government also proposed to 

increase the probability that any future economic loss had to satisfy to be compensated and 

cap the maximum damages recoverable for loss of consortium, which had been abolished 

altogether in NSW, WA, Tasmania and the ACT. However, Labor parliamentarians branded 

ǘƘŜ ǇǊƻǇƻǎŀƭǎ ΨƳŜŀƴΩ,1013 which was likely facilitated by strong opposition to the Bill from 

key ǎǘŀƪŜƘƻƭŘŜǊǎΦ [ŀōƻǊ ǇŀǊƭƛŀƳŜƴǘŀǊƛŀƴ YǊƛǎ Iŀƴƴŀ ŀŎƪƴƻǿƭŜŘƎŜŘ ΨǾŜǊȅ ǎƘǊŜǿŘΣ ǿƛǎŜ ŀƴŘ 

passionate submissions from a range of knowledgeable anŘ ŎƻƴŎŜǊƴŜŘ ǇŜƻǇƭŜΩΦ1014 Some 

examples were the Royal Automobile Association of SA, the Australian Medical Association 

and, most significantly, legal bodies.  

The government was able to negotiate the inclusion of some new restrictions in the Statutes 

Amendment (Motor Accidents) Act 1998 (SA). In place of the former rules that required 

ŎƻǳǊǘǎ ǘƻ ǊŜŘǳŎŜ ŘŀƳŀƎŜǎ ōȅ ǿƘŀǘ ǿŀǎ ΨƧǳǎǘ ŀƴŘ ŜǉǳƛǘŀōƭŜ ƛŦ ǘƘŜ ƛƴƧǳǊŜŘ ŎƭŀƛƳŀƴǘ ǿŀǎ 
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 South Australia, Parliamentary Debates, Legislative Council, 4 June 1998, 859 (Rob Lucas). 
1010

 Ibid. 
1011

 See, eg, South Australia, Parliamentary Debates, House of Assembly, 27 August 1998, 1952 (Malcolm 
Buckby); 1955 (Kevin Foley). 
1012

 South Australia, Parliamentary Debates, House of Assembly, 27 August 1998, 1952 (Malcolm Buckby). 
1013

 See, eg, South Australia, Parliamentary Debates, House of Assembly, 27 August 1998,1953 (Kevin Foley). 
1014

 South Australia, Parliamentary Debates, House of Assembly, 18 August 1998, 1779 (Kris Hanna). 
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driving while intoxicated/ drug affected, or the voluntary passenger with such a driver, the 

government prescribed percentage reductions.1015 It also increased the prescribed damages 

reduction for individuals injured when riding with no seat belt from 15 per cent to 25 per 

cent1016 and extended it to individuals injured when riding with no helmet.1017 Lucas 

ŎƘŀǊŀŎǘŜǊƛǎŜŘ ǘƘŜ ǇǊŜǎŎǊƛōŜŘ ǊŜŘǳŎǘƛƻƴǎ ŀǎ ŀ ΨƳƻǊŜ ǎǘǊŜŀƳƭƛƴŜŘ ŀǇǇǊƻŀŎƘΩ ŀƴŘ ƴƻǘŜŘ 

advantages from a deterrence perspective and as a means to reduce legal argument.1018 The 

government also capped total damages for future economic loss,1019 initially at 

$2 million.1020 Lucas noted the implications of one first instance decision, which equated to 

$30 for each vehicle registered in SA before being reduced on appeal, as justification for the 

cap.1021 The government succeeded in emulating one NSW characteristic when it relieved 

insurers from having to pay any aggravated or exemplary damages.1022 Plaintiffs could still 

recover these damages from a negligent defendant directly however. Table 6.9 (next page) 

includes the Motor Accidents Amendment Act 1995 (NSW) and SA statutory damages 

restrictions in Table 6.8.  

  

                                                           
1015

 Wrongs Act 1936 (SA) ss 35A(1)(jb), (jc); (3A) , as inserted by Statutes Amendment (Motor Accidents) Act 
1998 (SA) s 13(b). 
1016

 Ibid s 35A(1)(j), as substituted by Statutes Amendment (Motor Accidents) Act 1998 (SA) s 13(b). 
1017

 Ibid s 35A(1)(ja), as inserted by Statutes Amendment (Motor Accidents) Act 1998 (SA) s 13(b). 
1018

 South Australia, Parliamentary Debates, Legislative Council, 4 June 1998, 862 (Rob Lucas). 
1019

 Wrongs Act 1936 (SA) s 35A(1)(da), as inserted by Statutes Amendment (Motor Accidents) Act 1998 (SA) 
s 13(a). 
1020

 LōƛŘ ǎ ор!όмύόсύύ όŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǘƘŜ ǇǊŜǎŎǊƛōŜŘ ƳŀȄƛƳǳƳΩύΣ ŀǎ ƛƴǎŜǊǘŜŘ ōȅ Statutes Amendment (Motor 
Accidents) Act 1998 (SA) s 13(g). 
1021

 South Australia, Parliamentary Debates, Legislative Council, 4 June 1998, 861 (Rob Lucas). 
1022

 Motor Vehicles Act 1959 (SA) s 113A, as inserted by Statutes Amendment (Motor Accidents) Act 1998 (SA) 
s 6. The Queensland Beattie government enacted a similar provision: see Motor Accident Insurance Act 
1994 (Qld) s 55. 
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Table 6.9 Statutory Damages Restrictions: 1998 

Damages Restriction 

 QLD NSW SA WA Tas Vic ACT 

Total damages - serious injury threshold      V  

Gratuitous services damages (GS) ς ban     V   

GS ς weekly cap  V V V    

GS ς provider condition   V     

GS ς duration requirement  V      

GS ς voluntary services excluded  V V V    

Discount rate ς prescribed [rate bracketed] V[5] V[5] V[5] V[6] V[7] V[6]  

Loss of consortium ς ban  V  V V  V 

LƴǾŜǎǘƳŜƴǘ ƳŀƴŀƎŜǊǎΩ ŦŜŜǎ - ban   V     

Exemplary/ punitive damages ς ban  V    V  

NEL ς cap  V V V  V  

NEL ς minimum award threshold  V  V  V  

NEL ς formula calculation  V V V    

NEL ς impairment threshold  V V     

NEL ς deductible   V  V    

NEL ς interest ban   V     

NEL ς pre-judgement interest ban    V    

Pre-judgement interest ς limited  V      

Pecuniary loss ς maximum cap      V  

Pecuniary loss ς minimum award threshold      V  

Loss of earning capacity damages ς cap   V     

Lost earning capacity ς incapacity threshold   V V     

Damages reduction  ς no seatbelt/ helmet  V      

Damages reduction ς drunk, drugged  V      

Damages reduction ς  voluntary passenger  V      

Prescribed damages reduction - no seat belt   V     

Prescribed reduction ς no helmet   V     

Prescribed reduction ς voluntary passenger   V     

Prescribed reduction ς drunk, drugged   V     

   [Source: Original] 

6.3.10 New South Wales 

The Carr government may have hoped that it would not have to impose further damages 

restrictions when it made the Motor Accidents Amendment Act 1995 (NSW). However, 

within a few years it added to their scope because, despite the restrictions, damages 

continued to rise. The Carr government made the Motor Accidents Compensation Act 

1999 (NSW) after recommendations from an expert committee that Canadian lawyer 
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Shelley L Miller chaired and many of the restrictions reflected committee sentiment.1023  The 

statute retained a ban upon compensation for loss of domestic services;1024 limitations on 

damages for gratuitous services1025 and psychological injury;1026 a discount rate of five per 

cent on damages for future economic loss;1027 exemplary and punitive damages ban;1028 and 

prescribed circumstances of contributory negligence that reduced damages.1029 However, 

the government revised the requirement that victims demonstrate a 25 per cent likelihood 

of future economic losses or diminished earning capacity with a requirement to satisfy the 

ŎƻǳǊǘ ƻŦ ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ΨƳƻǎǘ ƭƛƪŜƭȅ ŦǳǘǳǊŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩΦ1030  

NEL continued to make a disproportionate contribution to total compensation. As such, the 

government placed additional restrictions upon their size, which Miller disclosed were 

sourced from actuarial advice.1031 The government revised the impairment threshold to 

qualify for NEL so that in place of the requirement to prove significant impairment for a 

continuous period of 12 months, claimants had to have permanent impairment of less than 

10 per cent.1032 The government placed a $260,000 maximum cap (indexed) on NEL1033 and 

banned interest accruing on them1034 and damages for gratuitous services.1035 The 

government also revised the ban on interest being awarded ǳƴƭŜǎǎ ΨǊŜŀǎƻƴŀōƭŜ ǎǘŜǇǎΩ had 

been taken towards settlement1036 and prescribed the rate of interest that should accrue at 

three-quarters the rate that would ordinarily accrue.1037 Damages for loss of earnings or the 

deprivation or impairment of earning capacity were not recoverable for the first five days of 

that loss1038 and there was a weekly cap on damages for lost earnings or deprivation of 

                                                           
1023

 {ŜŜ ŀƴ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ǘƘŜ ǊŜŦƻǊƳ ŘŜƭƛōŜǊŀǘƛƻƴǎ ƛƴ {ƘŜƭƭŜȅ [ aƛƭƭŜǊΣ Ψ¢ǊŀƴǎŀŎǘƛƻƴ /ƻǎǘ ŀƴŘ DƻǾŜǊƴŀƴŎŜ 
9ƴƎƛƴŜŜǊƛƴƎ ƛƴ aƻǘƻǊ !ŎŎƛŘŜƴǘ LƴǎǳǊŀƴŎŜ {ŎƘŜƳŜ 5ŜǎƛƎƴΥ ! bŜǿ {ƻǳǘƘ ²ŀƭŜǎ 9ȄǇŜǊƛƳŜƴǘΩ όнлллύ мн Insurance 
Law Journal 1. 
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 Motor Accidents Compensation Act 1999 (NSW) s 142.  
1025

 Ibid s 128.  
1026

 Ibid s 141. 
1027

 Ibid s 127.  
1028

 Ibid s 144. 
1029

 Ibid s 138.  
1030

 Ibid s 126(1). 
1031

 See, eg, Miller, above n 1023, 14.  
1032

 Motor Accidents Compensation Act 1999 (NSW) s 131.  
1033

 Ibid s 134.  
1034

 Ibid s 137(3) 
1035

 Ibid s 137(2). 
1036

 Ibid s 137(4). 
1037

 Ibid s 137(6).  
1038

 Ibid s 124. This reflected Wrongs Act 1936 (SA) s 35A((1)(d), as inserted by Wrongs Act Amendment Act 
1986 (SA) s 3.   
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earning capacity.1039 Following a series of NSW decisions that accepted their availability,1040 

the government also abolished damages for the loss of ŀ ǇŜǊǎƻƴΩǎ services in respect of a 

motor accident όΨƭƻǎǎ ƻŦ ǎŜǊǾƛǘƛǳƳΩύ.1041  

The Motor Accidents Compensation Act 1999 (NSW) highlighted governmeƴǘǎΩ ŎƻƴǘƛƴǳŜŘ 

preparedness to restrict damages as a mechanism to reduce pressure upon third party 

insurance premiums and the restrictions appeared successful. The average annual third 

party insurance ǇǊŜƳƛǳƳ όƻǊ ΨƎǊŜŜƴ ǎƭƛǇΩ ŎƘŀǊƎŜύ ŦƻǊ ŀ ƳƻǘƻǊ ǾŜƘƛŎƭŜ Ǝŀraged in Sydney 

metro reduced from $441 before the Motor Accidents Compensation Act 1999 (NSW) to 

$345 in the 12 months to 30 June 2002.1042 A NSW parliamentary committee reported that 

premiums, as a proportion of average weekly earnings, had fallen in 20051043 and in 2006 

ǘƘŜ a!! ŀŘǾƛǎŜŘ ǘƘŀǘ ǇǊŜƳƛǳƳǎ ǿŜǊŜ ǘƘŜ ΨƳƻǎǘ ŀŦŦƻǊŘŀōƭŜ ƛƴ ǘƘŜ ǎŎƘŜƳŜΩǎ ƘƛǎǘƻǊȅΩΦ1044 The 

circumstances facilitated NSW legislation that increased compensation generosity such as a 

[ƛŦŜǘƛƳŜ /ŀǊŜ ŀƴŘ {ǳǇǇƻǊǘ ǎŎƘŜƳŜ ǘƻ ŀǎǎƛǎǘ ƛƴŘƛǾƛŘǳŀƭǎ ǿƛǘƘ ΨŎŀǘŀǎǘǊƻǇƘƛŎ ƛƴƧǳǊƛŜǎΩ1045 and 

no-fault motor accident compensation for child1046 and ΨōƭŀƳŜƭŜǎǎΩ motor accidents 

victims.1047 Responding to Productivity Commission recommendations in the Disability Care 

and Support report, the ACT Gallagher Labor government and SA Weatherill Labor 

government also drew inspiration from the NSW Lifetime Care and Support Scheme to 

ǇǊƻǾƛŘŜ ƭƛŦŜǘƛƳŜ ŎŀǊŜ ŀƴŘ ǎǳǇǇƻǊǘ ŦƻǊ ƳƻǘƻǊ ŀŎŎƛŘŜƴǘ ǾƛŎǘƛƳǎ ǘƘŀǘ ǎǳǎǘŀƛƴŜŘ ΨŎŀǘŀǎǘǊƻǇƘƛŎ 

ƛƴƧǳǊƛŜǎΩ (see discussion of statutory damages restrictions in the SA legislation in subsection 
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 Motor Accidents Compensation Act 1999 (NSW) s 125(2).  
1040

 In Commissioner for Railways (NSW) v Scott (1959) 102 CLR 392, the High Court ruled that the traditional 
action per quod servitium amisit, which entitled individuals to compensation for any loss they sustained due to 
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Amendment Act 2006 (NSW) sch 1 cl 7. 
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 Ibid pt 1.2 div 1, as inserted by Motor Accidents Compensation Amendment Act 2006 (NSW) sch 1 cl 7. 




































































































































































































































































































































































































































































